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| RS heari ng Page:
1 PROCEEDI NGS
2 (10:32 a.m)
3 MR DINWDD E: Al right. | think even
4 t hough we don't have everybody, kind of a one- or
5 two-mnute warning to |l et everybody get to their
6 seats, and we'll get this kicked off.
7 So, wel cone everyone. By the way, |I'm
8 Scott DDnwddie. |I'mthe Associate in Income Tax
9 and Accounting which is the Division that gets the
10 responsibility for this NPRM and the follow ng TD.
11 But before we get into introductions and
12 stuff, one, just make sure everybody is in the
13 right place. This is the Public Hearing on the
14 Proposed Regul ations for Investing in Qualified
15 Qpportunity Funds, REG 115420-18.
16 So, hopefully, that's what you're all
17 here for. (Laughter) There was a little bit of
18 confusi on because apparently the notice for this
19 hearing, and the notice for the G.TE REG Heari ng,
20 GLTE NPRM Heari ng whi ch was yesterday. Although
21 the notices were internally correct and provided
22

the right information, they were posted under each
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ot her's headi ngs, | think on Regs. Gov.

So, | trust that everybody was able to
navigate that. |If you're not here for Qpportunity
Funds, then this is not the right hearing for you.
But if you are here for Qpportunity Funds, this is
the right hearing.

This of course is the first NPRM As
many know we're al so working on a second NPRM
whi ch hopefully will see the light of day shortly,
and we w |l no doubt see many of you if not all of
you back for the second hearing, which will be
schedul ed once that NPRMis rel eased.

So, let ne introduce everybody, and then
"Il go through a couple of just housekeepi ng and
mnisterial itens, and then we'll get started.

As | said, |I'm Scott D nw ddie, the
Associate in Inconme Tax and Accounting. To ny far
right, to nme, and left of the table, is Erika
Reigle, an Attorney in Branch 5, in Inconme Tax and
Accounting. Erika not only works on this project,
but she also will be the clock keeper for today,

and we' Il get into the clock in just a mnute and
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how t hat wor ks.

To her inmmedi ate | eft is Shareen Pfl anz,

Shareen is a Senior Technician Revi ewer al so works

in Branch 5, also working on this project.

And we've also got Kyle Giffin in
Branch 4, who is one of the other Attorneys
wor king on this project, keeps himup very | ate.
Thank you, Kyl e.

To his left is Mke Novey, who is our
Treasury Representative on the panel today. M ke
I's the Associate Tax Legislative Council in the
Oficeinthe Ofice of Tax Policy at the United
St ates Departnent of Treasury.

And to Mke's immediate left is Julie
Hanl on- Bol ton who is a Special Counsel in Incone
Tax and Accounting, and what that neans is she's
the Front Ofice Reviewer for this project. So,
she's also a good person to know.

So, those are your panelists today. W
t hank you for being here, those who are speaking
particularly, but those who are just in the

audi ence as well. W look forward to hearing your
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oral comments, obviously, we have al so received
and reviewed the witten comments that have been
submtted so far, and we thank you for those.

So, a coupl e of housekeepi ng things
before we kick off: one, obviously it's a crowded
hearing, as you can see. | understand that there
are still many people lined up trying to get
t hrough security. | apologize that it takes so
| ong to get everybody through. | appreciate your
under st andi ng and pati ence.

That al so neans we wi || have people
shuffling in probably throughout the hearing. So,
you know, please just be considerate. Point them
to open seats, if they're looking for a seat, and
understand that that's, | think going to be going
on for, if not the next hour, perhaps the entire
heari ng.

What else do | want to say? Oh. |
t hi nk probably you have already seen, but just --
it is going to be a |l ong hearing obviously, we
have 23 speakers on the |list, everybody is

allotted 10 m nutes, so you can do the math, but
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we' ve got at |east four hours of presentation tine
potentially. | expect the Panelists up here w ||
al so ask sone questions.

So the speakers know, I'll just skip to
go through this. So, each speaker has 10 m nutes,
there is a tiner that is up there at the lectern
where speakers wll cone to present their
comments. Your comments are being recorded, that
you will be able to see a digital tiner when
you're up there speaking fromwhere you're sitting
NOW.

It looks Iike that black box with -- if
you can maybe see sone col ored bul bs on top, that
there's a yellow light that will -- a green |ight
when you're speaking, a yellowlight will go on
wWth two mnutes |eft of your 10- mnute tine, and
ared light at 10 mnutes, and then we'll bring
out the hook.

But we just ask you to be considerate
and try to keep within your tinme, because
obvi ously, we do want to hear everybody who is

schedul e to speak today.
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1 Let's see. Wiat else? | want to nake
2 sure that everyone knows -- because it is going to
3 be a long hearing -- that we will take a break at
4 sone point, nost likely around 12: 30, but sonetine
5 probably between 12:30 and 1: 00 dependi ng on how
6 we are going, the flow of speakers how -- you
7 know, how we've done getting through speakers, and
8 we' |l take, once again, depending on where we are,
9 a 30-45-m nute break.
10 You wi Il need escorts. There's a
11 cafeteria right here on the Seventh Floor. For
12 t hose who want to use it, there are other |ocal
13 restaurants around, around nothing super close to
14 our building. And we're not going to take an
15 extensi ve break, but of course, for those who are
16 not imredi ately up speaking, if you want to take a
17 little extra tinme and cone back, that's up to you.
18 But you won't be required to stay here,
19 but you may want to use the cafeteria, because
20 it's just convenient to be back in tinme for the
21 hearing. But we'll go through that when we cone
22 to that break.
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1 The restroons are on ny left your right
2 for nmen, and ny right your left for wonen. So, if
3 you go out the hall and turn left that way, right
4 that way, you'll see the signs for the restroons,
5 obvi ously, please use those if you need them And
6 what else, am | forgetting anything el se for
7 | ogistics? | think that's it.
8 O herwi se, thank you very nuch.
9 Qoviously, fromthe size of the crowd today |
10 think it's representative of the interest and the
11 energy around the new Ozone Rules. So, we
12 appreciate all your interests. This is obviously
13 an exciting area of the tax lawwith a great deal
14 of potential to have significant inpact throughout
15 various parts of the country.
16 It's also, as you well know, rul es that
17 are not particularly specific, and provide a great
18 deal of -- leave a great deal of questions, and
19 obvi ously part of what we're here to do, and part
20 of what this NPRMis doing, is trying to answer
21 sone of those unanswered questi ons.
22 So, you've seen an initial proposal, and
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we | ook forward to your comments today, in terns
of what you think are areas we should focus, or
particul ar problens or solutions to the issues
that arise as a result of these rules.

Wth that -- and we're just also -- we
are just going to go through and call people up in
order. |If there are speakers who we get to and
they're not here, and we have this, not only
because we get long lines, but sonetines people
are traveling in for the day, and they have travel
del ays.

| f sonmeone is not here we will skip over
them but that doesn't nean they |ose their
opportunity to speak, as long as they nmake it into
t he room before the hearing ends, we wll sl|ot
themin, so that they get an opportunity to
present what they were scheduled to present.

Wth that, but otherwise we'll just go
in order, and call people up, and when they're
done, call up the next person.

So, our first speaker; | think are two

speakers. W've got Stefan Pryor. Also | guess |
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1 wi || apologize if | m spronounce your nanes,
2 pl ease correct your nanme when you get to the
3 m crophone, so for the recording if nothing else.
4 But we've got Stefan Pryor, and Stefan
5 -
6 MR. FOREMAN:  Kurt Foreman.
7 MR DINWDD E: Al right. GCkay.
8 Wel cone gentl enen.
9 MR. PRYOR: Thank you, Scott. And thank
10 you, Panel. W are pleased to be here. M nane
11 Is Stefan Pryor. | serve as the Secretary of
12 Commerce for the State Rhode Island, and ny
13 col | eague, Kurt Foreman, is President and CEO of
14 the Del aware Prosperity Partnership. W are
15 co-signers along wwth 10 others for a total 12
16 co-signers on a letter of comment on the Z
17 Proposed Rules. W are pleased to offer such
18 conment s.
19 W are a subset of a group called the
20 St ate Econom ¢ Devel opnent Executives Network, or
21 the S-E-D-E or SEDE Network, with representation
22

on a bipartisan basis across the country of state
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top econon c devel opnent | eaders. W have copies
of our detailed letter.

What we'd |like to express today, is that
we hope for changes that enable the programto
serve both real estate devel opnent and the
fostering of operating businesses, and the
attraction of investnents to both.

We have a | ot of experience of economc
devel opnent prograns in our states. W know that
no econom c devel opnent programis perfect. W
may not achi eve perfection with this one, but we
think that progress can be nade on this very
| nportant point, and that this program has
enor nous potential in our states.

W were privileged to select the zones
in our states, and we are all eagerly working on,
and with intensity, working on operationalizing
this program W are going to nmake four main
recomendat i ons t oday.

By the way, in each of our states, we
are very heavily underway in the inplenentation

process. |In Rhode Island al one, a week from
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t oday, we have a conference on the subject. W
have a website we have established for the
purpose. There's investnent interests, there's
devel oper interests, there's operating business
i nterests; thus our four points.

Here's the first one. The requirenent
t hat busi nesses nust neet to be considered
qual i fied opportunities to own busi nesses shoul d
be clarified and adjusted in order to better
facilitate investnent in O Funds and operating
busi nesses. The proposed regs we're di scussi ng
today help clarify some of the requirenents for
busi nesses to be consi dered and Ozone Busi ness.

The 70 percent threshold used for
defining the terns substantially, all wth respect
to the tangi bl e property requirenent set forth in
the rul es as anended, provides businesses wth
necessary flexibility to qualify for these
i nvestnments. We therefore support this approach.

We're grateful for that change.
However, we're concerned about the proposed

criterion for Qualified Qoportunity Zones
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1 busi nesses that stipulate, "At |east 50 percent of
2 the gross inconme of a Qualified Opportunity Zone
3 busi ness, is derived fromthe active conduct of
4 trade or business in the Qualified Qpportunity
5 Zone."
6 We fully recognize that we want to avoid
7 mere hol di ng conpani es or patent boxes arriving in
8 our zones, we want to see authentic economc
9 devel opnent activity, we share that goal.
10 However, we are concerned that nmanufacturing
11 busi nesses, e-commerce enterprises, and others
12 that have the potential to spur significant
13 econom c activity, could be excluded inadvertently
14 because of this rule, so we propose that it be
15 revi sed.
16 W think that if we follow the precedent
17 set under the New Market's Tax Credit Rules, the
18 NMIC Rul es; rely upon the tangi ble property
19 concentration, akin to the rule, the 70 percent
20 rule | just referred to; and does not have such a
21 gross incone rule. So, we would like to see you
22 strike the, "in the zone" portion of the | anguage
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1 that refers to the 50 percent of gross incone.
2 | f you view that as inpossible, we in
3 the states would like to dialogue with you about
4 it, perhaps a nulti- pronged test is possible. If
5 you think that it's inpossible to go the route of
6 elimnating that requirenent, but we think with
7 great vigor, that it ought to be elimnated, and
8 this wll enable investnment in high-inpact
9 operating businesses that will generate jobs and
10 weal th in the opportunity zones, as was i ntended
11 by Congress.
12 You know, again, these dual goals are
13 | nportant to the states, we believe that
14 congressional intent was that there be investnent
15 In real estate and operating businesses as a
16 result of this program and that such investnent
17 be spurred by it.
18 Poi nt nunber two: the rule should
19 provide sufficient flexibility for opportunity
20 funds to reinvest interimgains wthout incurring
21 a penalty or triggering a taxable event.
22 Here, we're particularly concerned with
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1 the forthcom ng regs, regarding the length of a
2 reasonabl e period of tine to reinvest, that the
3 regs refer to a -- we believe that these
4 regul ations should reflect the kind of basic
5 | nvest ment notivations and practices, where a
6 di verse portfolio of investnents is w se, and
7 there is an ebb and flow to investnent.
8 We're concerned by the |ack of
9 provi sions ensuring the ability of opportunity
10 funds to reinvest capital proceeds fromthe sale
11 of qualified stock and partnership interests in
12 Ozone businesses, without triggering a taxable
13 event .
14 We believe this wll reduce the
15 i ncentive for opportunity funds to invest in
16 operati ng busi nesses, which once again, we believe
17 Is a key priority of this program It m ght
18 actually draw a | opsi ded anmobunt of investnent into
19 real estate, at the expense of investnent and
20 operati ng busi nesses.
21 You hear our thene. This is a concern
22 as pertains to several of these technical
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1 provisions that will have a profound effect if

2 they're not revised.

3 We support the intent of the programto

4 encourage long-terminvestnent, our suggestion

5 here is that while an investor nust be required to

6 hold its capital in an opportunity fund for 10

7 years to recognize the full benefit, the funds

8 t hensel ves should have the flexibility to invest

9 and di vest from operating busi nesses on a shorter
10 time scale without incurring a penalty.

11 So that is our recommendati on on point

12 nunmber two of four. And ny colleague, Kurt, wll
13 hit the two additional points.

14 MR. FOREMAN. Well, thank you very nuch
15 for the opportunity to be here. They sent the two
16 small er states, so we are here to carry the water.
17 So our third point is that the rule should offer
18 sufficient flexibility to neet the requirenents of
19 the 90 percent asset test. W believe that the

20 clarity in the rules, for the first state, for the
21 90 percent asset test following the inception of a
22 fund was positive.
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However, we recommend that the
regul ati ons provide opportunity funds with
additional flexibility in nmeeting the requirenents
of this test. Under the proposed rul es and
opportunity fund has six nonths to deploy the
capital that is raised before being subject to a
potential penalty.

Such a short tinmeframe could be too
demandi ng of a newy-forned fund, and coul d del ay
or discourage the formation of potential funds, an
outcone we would like to avoid, and reconmmend t hat
this tinmeline be extended.

W al so recommend that the I RS consi der
i ncluding a provision granting flexibility to
opportunity funds such that for the first 12
nonths follow ng the recei pt of cash by a fund,
the fund would be able to treat such as Qualified
Qpportunity Zone Property, for the purposes of the
90 percent asset test, conditional on the cash
bei ng depl oyed into actual Qualified Opportunity
Zone Property within one year of the Fund's

recei pt of the cash.
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1 This would all ow funds to nake
2 i nvestnents nore flexibly and establish an
3 I nvestment portfolio that neets the intent of the
4 | aw.
5 Qur final and fourth point is reporting
6 requi renents should be sinple and unobtrusi ve.
7 Finally, we encourage the adoption of sinple,
8 unobtrusive reporting requirenents to collect data
9 on funds and their investnents.
10 We believe it is inportant for this
11 operating to -- reporting to illum nate where the
12 i ncentive has been successful, and help identify
13 areas for both inprovenent and nodification in the
14 future,
15 These data wll hel p us understand
16 whet her the programis incentivizing investnents
17 | nt ended by Congress.
18 Thanks for the opportunity to provided
19 testinony today. Both Stefan and | appreciate it,
20 and along with our colleagues at the State
21 Econom ¢ Devel opnent O ficials Goup. And we're
22 glad to be wth you.
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MR. PRYOR: One closing thought. These
census tracts were sel ected because they are, in
many cases struggling. They've been having
chal  enges attracting investnent. | think we owe
it to the congressional cosponsors to all the
framers of this program and to ourselves, all who
are investing energy, to ensure that we recognize
that attracting investnent for these dual
pur poses, real estate and operating businesses is
SO i nportant.

Sone of these census tracts is predicted
by EI G and other partners who are working with us,
that will not recover all the jobs |l ost due to the
G eat Recession. These are the census tracts that
have been |l eft behind, so we especially want to
i ncentivize the various forns of investnents that
are possible. W thank you.

MR. DINWDDI E: Any questions, nenbers
of ? Ckay. Thank you, M. Pryor --

MR. PRYORR W left you with a mnute
and seven seconds.

MR. DINWDDI E: And we appreciate that.
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1 | f everyone does that we'll get out of here before
2 the sun sets. All right. (Laughter) Thank you
3 both, M. Pryor and M. Foreman.
4 One ot her public service announcenent |
5 realize | fort to rem nd everyone including
6 nyself, to the extent you have a cell phone,
7 pl ease set it to, the ringer off, so we don't get
8 di sturbed by any di ngs or bings throughout.
9 Ckay. Next up, and I"'mnot sure if our
10 speaker is here, is M. Gerron Levi, on behalf of
11 the National Community Reinvestnent Coalition. |
12 am not seeing anything, so we will hold his spot,
13 I f he's shows up later, hopefully he's not just
14 stuck in line, or having otherw se travel
15 probl ens.
16 So that will take us to nunber three,
17 John Sciarretti and M chael Novogradac from
18 Novogradac Qpportunity Zones Wrki ng G oup.
19 Wel cone, gentlenen. At the mc, so we all can --
20 MR. NOVOGRADAC. Geat. Thank you. I'm
21 M chael Novogradac. |'m Managi ng Partner of
22

Novogradac & Conpany. W're a national public
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1 accounting firm |'mhere with nmy Partner, John
2 Sciarretti. And we are speaking on behalf of the
3 Novogradac Qpportunity Zones Wbor ki ng G oup.
4 | do want to thank the Treasury
5 Departnent for the hard work, and he IRS, in
6 putting together the proposed regul ati ons, and
7 wor ki ng on the next set of guidance. And we | ook
8 forward to additional guidance com ng over the
9 weeks and nont hs and years ahead.
10 The Qpportunity Zones Wrking Goup did
11 -- the Novogradac Qpportunity Zones Working G oup
12 did submt a comment letter on Decenber 28, 2018.
13 And ny Partner, John, and I, wanted to address
14 three of the issues that were included in that
15 letter.
16 They are the valuation nethod for
17 applying a 90 percent asset and a 70 asset tests,
18 that's substantial inprovenents tests. These are
19 actually two tests that are particularly rel evant
20 to us as tax accountants in advising Qualified
21 Qpportunity Zones and Qualified Qoportunity Zones
22 busi nesses.
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And then we also want to touch upon the
third issue as to the tine that a business has to
becone a Qualified Opportunity Zone busi ness.

| ' m goi ng address the first two issues,
and I'll let John address the third issue.

So, I'lIl start with the val uation
nmet hods for applying the 90 percent and 70 percent
asset tests. The proposed regul ati ons do provide
a requirenent that entity use applicable financial
statenents, if they have applicable financial
statenents, to calculate the 90 percent and 70
percent asset tests.

Don't worry, I'mnot going to go into

t he expl anation of applicable financial statenents

or, you know, sone of the other calculation
matters, but | just wanted to note that the effect
of this rule, is that many entities would be
required to neasure conpliance with those tests
usi ng GAAP- basis financials, generally accepted
accounting principles.

And the Qpportunity Zones Wrking G oup

bel i eves that such a requirenent is burdensone,
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and has uni ntended consequences. And we believe
inlieu of this requirenent, all entities should
have the ability to elect to use unadjusted cost
basi s.

Qur concerns about GAAP financials that
are shared pretty wwdely with the Wrking G oup
has to do with the practicality of using those
financials, as well the pure appropriateness of
usi ng those to neasure conpliance wth the 90
percent and 70 percent tests. Froma practicality
perspective, financials aren't prepared every siXx
nont hs, audited financials, so you are interim
nmeasuring dates you really couldn't use audited
financial statenents. Also audited financi al
statenents m ght not be available in tinme to
assess the test, and oftentines in the early years
of a fine, you don't have audited financi al
statenents, you have to get themat a |later date
and have sone sort of transition rule.

But as far as the practicality issues,
well, we're concerned about the actual results,

audited financial statenents you'll end up show ng
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1 assets on a depreciating basis, so you're getting
2 your good assets, if you will, will be declining
3 over time, so you would have to be running
4 proj ections over 10 years, and the like, to sort
5 of nmeasure the test.

6 There's al so i npairnent issues, there's

7 consol i dation issues, there's a host of areas

8 where the GAAP financials could give you the

9 Il ncorrect result.

10 So, in summary, we just would like to be
11 able to have entities elect to use the unadjusted

12 cost phases for purposes of those tests.

13 The second i ssue, substanti al

14 | nprovenents, the Qopportunity Zones Wrking G oup

15 bel i eves that taxpayers should have the option to

16 elect to apply this nore than 100 percent of your

17 basi s, substantial inprovenent tests on an

18 aggregat e- basi s approach.

19 W think it's inpractical in many

20 situations to both | ook at every individual asset

21 and trace i nprovenents to each individual asset to
22 decide if that individual asset has been
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substantially inproved, for purposes of that asset
becom ng a good asset.

W'd |ike to be able to have the entity
elect to treat all of the businesses to assets as
one, and then neasure all their inprovenents and
additions to property as one.

And we do note that that the statute
Itself doesn't say additions to the basis of the
property, they say additions to the basis with
respect to the property, and we think the "with
respect to" |anguage gives the IRS the authority
to allow this aggregation el ection.

And then |I'd al so note another area of
the tax law dealing with tax and revenue, and the
definition of residential rental property, is
generally applied on a buil ding-by-building basis,
but the IRS in the statute tal ks about buil di ngs,
but the |RS has treated a project as if it was one
bui l ding, and it aggregated them for purposes of
appl ying those tests. So by that anal ogy an
aggregate basis el ection should be possible.

So in closing on the substanti al
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| nprovenent test, we think businesses;

particul arly operating businesses should elect to
aggregate their assets for purposes of neasuring
the test.

So those are two of the issues. The
third issue has to do Qualified Qoportunity Zones
businesses. And I'll hand it over to John
Sciarretti to address that issue.

MR, SCI ARRETTI: Thank you, M ke. Thank
you, Panelists, for allowing us to testify.

As Mke said, I'"'mgoing to tal k about
the eligibility, or a grace period for Qualified
Qpportunity Zones businesses to qualify. The
statute itself provides that Qualified Qoportunity
Zones busi nesses have to be qualified when a
qualified fund invests in that business, existing
busi nesses. And for new busi nesses, they appear
to get tine to qualify. They just have to be
organi zed for the purpose of becom ng an
Qpportunity Zone busi ness.

The statute doesn't provide any

I nformati on of how |l ong a business gets to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I RS hearing Page:

DOCUMENT SERVICE
Doc 2019-5874
Psage: 30 of 213

|

10

11

12

13

14

15

16

17

18

19

20

21

22

qualify. The regul ations provided for a 31-nonth
safe harbor for the purposes of reasonabl e working
capital, and if you find yourself qualifying for
that safe harbor, other requirenents of an
Qpportunity Zone business, there are safe harbors
for those other requirenents.

The safe harbor is a little bit
confusing. However, it appears that it doesn't
qualify to all Qualified Qoportunity Zones
busi nesses.

And so, on behalf of the Qpportunity
Zones Working G oup we request that regul ations
provide for a safe harbor for all Qualified
Qpportunity Zones businesses. W request that as
| ong s the business were to -- or as long as the
fund had a reasonabl e expectation that the
busi ness could qualify within 31 nonths, that that
busi ness woul d have up to 31 nonths to qualify.
And we al so note that that reasonabl e expectation
can be supported by a witten plan which is
consistent wwth the working capital rules, and the

regul ati ons.
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We al so ask that Treasury nmake an

exception for those businesses that, under certain

facts and circunstances beyond their control,
can't neet the 31 nonths safe harbor period. O,
under facts and circunstances based on a
reasonabl e start up of that business, sone

busi nesses just take |onger to start up.

And so, that concludes ny testinony on
the grace period today. And | wll thank, on
behal f of M ke and nyself, and the Qpportunity
Zones Working G oup, we thank you for allow ng us
to testify.

MR DINWDD E: Geat. | know | have at
| east one or two questions.

MR. SCl ARRETTI: Ckay.

MR DINWDDI E: And there may be others
as well. So, your concern with the grace peri od
not applying to all taxpayers, or all funds,
obvi ously not all taxpayers but --

SPEAKER: Al'l busi nesses --

MR DINWDD E: -- all businesses, and I

guess why do you think that the rules that are
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1 there would not apply to all businesses? Wat is
2 It about businesses that woul d prevent them for
3 using the safe harbor that's there?
4 MR, SCI ARRETTI: Ckay. A plain reading
5 of that text, it appears |ike a business has to
6 have, nunber one, working capital --
7 MR. DINWDD E: Right.
8 MR, SCIARRETTI: -- in order to fit into
9 the safe harbor. And it's confusing fromthe
10 st andpoi nt that whether that working capital has
11 to be sufficient to cover the tangi ble property
12 they would need to qualify.
13 And so, for instance if | needed to
14 spend $10 million to qualify, | would have to have
15 $10 mllion, you know, at the start of that
16 31-nmonth period. That's the way the text reads.
17 And so, you know, that's confusing, and is it
18 reasonable, is it consistent with normal business
19 practices, in that, you know, businesses that
20 surely draw capital from debt or even equity
21 draws, you know, wouldn't neatly fit into that
22 saf e harbor.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE
Doc 2019-5874
Psage: 33 0f 213

| RS heari ng Page:
1 MR DINWDDE: R ght. Gay. So that's
2 hel pful, because | certainly don't think that's
3 the intent so --
4 (Laught er)
5 MR, SCI ARRETTI: Yeah. Good.
6 MR. DINWDDI E: Sonething that's not
7 drawn down shoul dn't count one way or the other.
8 But anyway, so that's helpful. And then for M.
9 Novogradac, |'ve got a question too. So, thank
10 you, M. Sciarretti.
11 So, on your -- your concern wth the
12 GAAP, and preferring to have -- requesting an
13 el ection for cost basis; unadjusted cost basis,
14 are you requesting an election at the opportunity
15 fund | evel --
16 MR. PRYOR: Yeah. | would envision that
17 as being an election at the opportunity fund | evel
18 or at the opportunity of his own business |level to
19 apply the test itself using that nethodol ogy. So
20 it would be across all assets.
21 MR. DINWDDLE: kay. Are there others
22

who have questions for our speaker.
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MR. NOVEY: One question about the
suggest ed aggregate test for substanti al
| nprovenent. Did you nean that all of the
non-original use assets that have been proved
shoul d be in a single bucket so you could test
t hem on an aggregate basis or did you intend for a
hunongous substantial inprovenent to sone assets,
sweep in other non-original use assets that have
not been changed at all or inproved?

MR. PRYOR: | think the idea was that
busi ness woul d | ook at their non-original use
assets and then fromthat neasuring date, | ook at
what addition to bases they make with respect to
t hat busi ness, and additional qualifying assets
that they add to the business over the 30 nonth
period should be eligible to account for those
non-original use assets?

MR. NOVEY: Wuld the application of
this rule only to assets which are inproved in
sone fashion be a plus for you all or not worth
doi ng?

MR. PRYOR: Ask that question again.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I RS hearing Page:

DOCUMENT SERVICE
Doc 2019-5874
Psage: 35 of 213

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

MR. NOVEY: \What you suggested is that
all non- original use assets would be tested
agai nst aggregate basis, aggregate increase in
bases. An alternate way of doing it would be
anong the i nprove assets you would treat
everyt hing on an aggregate basis, but you would
not say that a very generous set of inprovenents
for some of your assets or nmaybe one of your
| ar gest assets woul d be sufficient to cause a
whol e bunch of non-original use uni nproved assets
to qualify?

MR. PRYOR: |'mthinking you should be
able to -- whatever assets are used in that trade

or business woul d be aggregated together, as

opposed to trying to |l ook and see which assets are

technical in sone way inproved as such that you
woul d only have a sub set aggregation.
MR. NOVEY: But would the | ess desired

opti on be of user?

MR. PRYOR. Yes, nore is nore. So, yes,

that would be the use. Thank you.

M5. HANLON-BOLTON: This is for you,
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John. Back to your question, for the businesses
you feel don't fit into our 31 nonth rule, would
you have a separate rule, and second of all, would
the tinme frame be 31 nonths or could we do
sonet hi ng el se?

MR SCIAR.  Yeah. | think it would be
easier if you left the 31 nonth working capital
saf e harbor because that's what it's intended to
be for, the non-qualifying financial property rule
-- and left that al one because it's a good rule,
but to try to sort of piggy back off that for the
qualified business test. | think it would be
difficult. It would be easier to have a separate
rule that says a business that is really expected
to qualify within up to 31 nonths. That would be
the safe harbor in that you could still have the
witten plan to support that. Then obviously any
sort of facts and circunstances that are beyond
t he business's control would not be a safe harbor,
but it would be --

M5. HANLON- BOLTON: Are you tal king

about |ike a cure period?
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1 MR SCIAR. Well, yes, | guess.
2 Nati onal disasters are kind of the first thing
3 that cones to mnd, but other than that, let nme
4 gi ve you an exanple. There are sone real estate
5 projects that the entitlenent phase is 2 years or
6 nore. So, if you want to bring your equity in for
7 t hat phase, you nmay not get the building built.
8 It will be beyond the 31 nonth period. If it's
9 reasonabl e under those circunstances and you have
10 a plan and it all makes sense and inproves the
11 community, but you're beyond the 31 nonths, |
12 think that's within the intent of the statutes.
13 So, that would be sort of the exception, national
14 di sasters. As long as you're sort of working
15 towards that pool being qualified, |I think there's
16 precedence in other parts of the Code where that
17 sort of relief is avail able.
18 V5. HANLON- BOLTON:  Ckay.
19 MR. SCIAR. G eat.
20 MR. HOVEY: Any other questions? All
21 right. Thank you, gentlenen. | appreciate it.
22 Ckay. I'mtold that our speaker #2, | think it's
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Gerron Levi, representing the national conmmunity,
the investnent coalition is here. 1Is that true?
No? Yes? Ckay. Well, we'll continue to hope that
speaker shows up. Wth that, we'll continue to
nove on to Speaker #4 on our list, John Lettieri,
representing the Econom c | nnovation G oup.

MR. LETTIERI: Good norning. | see a | ot
of famliar faces in here today. So, good
norning, nmy nane is John Lettieri. I'mthe
Presi dent and CEO of the Econom c | nnovation
Goup, ny firmis a research and advocacy
organi zation based in Washington, D.C. [|I'm
t hankful for the opportunity to testify under the
proposed rul es regardi ng the inplenentation of the
opportunity zoned incentive and |I'mthankful for
the Hercul ean effort of wadi ng through all these
comment l|letters that you all have undert aken.

El G was deeply involved in the
devel opnent of the Investing and Qpportunity Act
whi ch garnered brought by partisan support which
served as the basis for the opportunity zoned

provision and the tax cut and jobs act of 2017.
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Si nce opportunity zones becane |aw, we've worked
within an array of state hol ders nationw de,
I ncl udi ng state and | ocal policyholders, comunity
organi zations, major philanthropies and | eadi ng
i nvestors to rai se awareness, provide analysis and
gat her feedback. Those inforned the detail ed
techni cal recommendations that we al ongside a
coalition of state holders, provided to the
Departnent of Treasury and I nternal Revenue
Service in response to the notice of proposed
rul emaki ng i ssued in Cctober of |ast year.

Bef ore addressing the key
recommendations in our conment letter, it is
i nportant to underscore briefly the
characteristics of the designated conmunities
thensel ves. All the whole states use their
sel ection authority to skew towards significantly
| ower incone communities than the | aw required.
In fact, our recent analysis found that
opportunity zones are on average nore distressed
across nearly every avail able neasure than both

the total pool of eligible census tracks and the
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subset of low inconme tracks it did not receive as
a nation.

For exanple, 71 percent of opportunity
zones neet the U S. Treasury Departnent's
definition of severely distressed. The average
designated tract has a poverty rate of nearly
doubl e the national average and nore than 1/5th
have a poverty rate of 40 percent or higher which
Is true of only around 5 percent of comunities
nati onw de. The nedian famly incone of the
average opportunity zone is nearly 40 percent
bel ow the national level. O the 31,000, 000
residents of opportunity zones nationw de, over
14, 000,000 live in comunities that saw their
medi an i ncones actually decline during the
nati onal econom c recovery and nearly 19, 000, 000
live in ones in which the poverty rates rose. In
an era in which educational attainnent is
increasingly critical to |ocal prosperity, nore
adult opportunity zone residents |ack a high
school diplonma than have obtained a coll ege

degree. So, inproving access to economc
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opportunity for residents of these comunities is

both a worthy and urgent policy goal. An
opportunity zone gives us a once in a generation
chance to make progress.

So, however, while there is intense

interest in this new policy, there are several key

| ssues that we believe are preventing nmany
opportunity funds from perform ng and
significantly limting the nature and extent of

new i nvestnent in the designated communiti es.

While the incentive was designed to support a w de

variety of needs across comunities from cl ean
energy to housing to conmercial devel opnent, its
central purpose was to drive investnent into
operati ng busi nesses in undeserved areas,
particularly new ventures and existing small to
medi um si zed busi nesses poised for growh. 1In a
recent letter to Secretary Menusa dated January
23, 2019, a bi-partisan group of 16 senators and
representatives expressed an investnent in
operating businesses as "a central goal of the

underlying legislation". This central goal nust
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1 be reflected in the rule nmaki ng process in order
2 to avoid nmany of the shortcom ngs of previous
3 federal efforts to boost economc growh in | ow
4 | ncome conmuni ti es.
5 As is reflected in an array of comment
6 | etters submtted in response to the proposed
7 rul emaking, this remains of the first order of
8 concern, not only in EIG and its coalition, but
9 for mayors and governors, state economnic
10 devel opnent officials, business associations,
11 CDFl's and nmany ot her inportant state holders. So
12 accordingly, additional clarity is urgently needed
13 in the foll owi ng areas.
14 First, opportunity funds need reasonabl e
15 time to deploy and redeploy capital raised from
16 i nvestors or return to funds fromthe sale of an
17 asset. Wiile the working capital safe harbor for
18 opportunities on businesses provided in the
19 regulations is a step in the right direction,
20 simlar timng flexibility is needed at the
21 opportunity funds level. This allows themto
22 rai se, deploy, and redeploy capital. This is
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1 particularly inportant for funds that are
2 i nterested in making i nvestnents and operating
3 busi nesses. Qur comment letter includes 3 policy
4 options that would allow funds the necessary tine
5 and flexibility and relief to make prudent and
6 | npactful investnents.
7 Second, the rules must insure that
8 | nvestors' tax benefits will not be conprom sed
9 when a fund sells an asset and reinvests the
10 proceeds in another qualifying investnent. In
11 that sanme bi-partisan letter that | nentioned
12 earlier, the signatory state "Congress tied the
13 tax incentive to the longevity of an investor
14 stake in an opportunity fund, not to an
15 opportunity fund stake in any specific portfolio
16 i nvestnment. This is why we specifically directed
17 Treasury to provide adequate tine for funds to
18 rei nvest capital that has been returned to the
19 fund froman underlying portfolio investnent". W
20 hope that future guidance wll reflect Congresses'
21 i ntent and clear this major roadblock for the
22 formation of nulti asset opportunity funds.
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Next, we strongly recommend the
reconsi deration of the requirenent that 50% of the
gross inconme of qualified opportunities on
busi ness be derived fromthe active conduct of
trade or business in the opportunity zone which
was nentioned earlier. |f interpreted narrowy,
this provision risks significantly hindering the
exact type of business investnent and activity
that Congress intended with this policy and would
pl ace huge adm ni strative burdens on qualifying
busi nesses.

Turning to things that we appreciate, in
particul ar about the proposed rul enaking, we
appl aud the approach that Treasury is taking on a
nunber of key issues. For exanple, the proposed
31 nonth safe harbor at the opportunity zone
busi ness level will help many fund investors to
structure investnents and tinme the acceptance of
capital. Additionally, we strongly support the
proposed definition of substantially all
pertaining to the anmount of a qualifying

busi ness's tangi bl e assets |ocated in the zone.
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The proposed 70 percent threshold achieves the

ri ght bal ance to ensure that qualifying
opportunity funds wll not be di scouraged when

Il nvesting and operating business as Congress

i ntended. Both of these rules should be finalized
and as detailed in our comment letter, Treasury
shoul d al so consi der whet her additional guidance
In these areas is needed.

Addi tionally, the proposed regul ati ons
address a range of other issues, including that
all capital gains are eligible for incentive; that
partners may i nvest and defer partnership | evel
gains, if the partnership does not; the debt of a
qualified opportunity fund taxed as a partnership
IS not treated as an additional investnent by the
partners and that qualified opportunity fund
I nvestors may hold their interests in the funds
and make the basis step up election until 2047.
The final regulations should include all of these
proposed rul es.

We have additional questions and believe

busi nesses need additional clarity on other
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1 definitional clauses in the statutes such as how a
2 busi ness can neet the substantial inprovenent
3 test, as was nentioned earlier and if property can
4 be considered original use if vacant for one year
5 as was done with the enterprise zones program
6 Finally, the future proposed regul ations
7 shoul d i nclude reporting requirenents that would
8 provi de basic information about investnents and
9 opportunity zones comrunities to informinvestnent
10 and policy decisions of the future. Such data
11 could include an inventory of investnents by zone
12 and coul d include the anpbunt invested in each zone
13 and limted informati on about the nature of the
14 i nvestnment, simlar to the requirenents that were
15 originally included in the Investing Opportunity
16 Act .
17 So, in closing, we appreciate the hard
18 work of the IRS and Treasury staff in setting up
19 the regulatory framework of this new policy. This
20 initial concept was very nuch an inportant step in
21 providing clarity on a nunber of inportant issues.
22 | ook forward to answering your questions.
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1 SPEAKER: Any questions?
2 M5. HANLON- BOLTON: Yes. You had said
3 the 50 percent growh inconme test will hinder
4 | nvestnents. Can you just put a little bit nore
5 color on that?
6 MR. LETTIERI: Sure. |t gets back to
7 sonme of the comments that were nmade earlier. |
8 think the type of businesses that risk being
9 excluded fromqualification under that test are
10 very much the types of businesses that are both
11 nost poised for investnent, growh busi nesses that
12 woul d be attracted to investors and particularly
13 i npactful for the communities in which they
14 resi de.
15 MR. NOVEY: |I'mjust trying to
16 under stand what the result would be if we thought
17 we had the authority to rid of the requirenent of
18 being in the zone. | assune you' re saying that
19 there is a 50 percent test because that's pretty
20 clearly expected.
21 MR. LETTIERI: That's right.
22

MR. NOVEY: By Congress. So, what woul d
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the requirenents of that 50 percent test be and
woul d there be zero nexus to the zone?

MR. LETTIERI: So, the statute seens
interested in 2 things. One is where is your
tangi bl e property, which is answered by the
substantially all test. And 2, are you an active
conduct trader business such that the majority of
your i1incone derives fromthat active conduct?
Those 2 things sit side by side, the |ocational
requi renment being substantially all of your
tangi bl e property. Wat is concerning to nany of
us about the gross inconme provision in the
proposed rules is that it adds a | ocati onal
requi renent that's not found in the statute to the
gross inconme requirenent that's there. Parts the
Sstatute that are carried over fromother areas of
t he Code specifically |eave behind | ocati onal
requi renents on the sourcing of incone. So, that's
the concern and that inadvertently w thout safe
har bors and ot her work arounds, what you risk
excl udi ng are busi nesses that woul d ot herw se

qualify on the tangi ble property test and all the
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1 other tests included in the statute, but do not
2 ei ther know how to derive the source of their
3 I nconme specific to that zone or can't neet that
4 test as was described earlier.
5 MR. NOVEY: Just to nmake sure |
6 under st and you, you're saying the reference to
7 such business that is being picked up by this Code
8 section wherein it's originit's clearly referring
9 to a business in the zone, such business as
10 pi cked up by the O zone statute does not have any
11 geogr aphi ¢ consi derations?
12 MR. LETTIERI: Pertaining to the
13 sourcing of the incone geographically itself, that
14 IS correct.
15 SPEAKER: Any ot her questions? Thank
16 you, M. Lettier. Thank you very nuch. Al right.
17 Next up. Speaker #5, representing the National
18 M nority Technol ogy Council. Karl Cureton.
19 MR. CURETON:. Cureton.
20 SPEAKER: Cureton. Thank you, sir.
21 MR. CURETON. Well, good norning,
22

di sti ngui shed panel nenbers and everyone here.
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1 It's awesone to follow John. If Senator Scott was
2 the father of the opportunity zone, | definitely
3 woul d consi der John the nother. So, the
4 opportunity to fund a qualified opportunity zone
5 busi ness, you know, if |ooking at this proposed
6 ruling, | really believe this is an opportunity to
7 junp start Anerica in both rural and urban
8 centers. From a perspective of the qualified
9 opportunity zone, we have concerns.

10 So, ny nane is Karl Cureton. I'mthe

11 founder and executive chairman of the National

12 M nority Technology Council. |'mthe CEO of the
13 Counci | Exchange Board of Trade and the nmanagi ng
14 partner of the regional opportunity outcone fund.
15 W did submit a public comment. In order to bring
16 context to what |'mgoing to share today and have
17 It make sense and hopefully nake a difference, |
18 did want to share a little bit about who we are to
19 kind of bring context. The reason why is that we
20 do represent 65,000 businesses and | think it is
21 i nportant for industry to speak.

22 For the past 20 years, |'ve served as
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t he founder and executive chairman of the Nati onal
M nority Technol ogy Council. The Council is a
research based 501(c)(6) trade association
registered in the Commonwealth of Virginia as a
non-stock corporation representing the common
busi ness interests of 65,000 enployers, mnority
enpl oyers, technol ogy conpani es spread across 40
SBA districts and we've generated 20 counci |
regions. W have an industry aggregate sal es of
100 billion dollars and enpl oy as a group sone
500, 000 enpl oyees. Qur visionis to steward this
fast grow ng decade. This growh is possible and
the opportunity fund proposed ruling has an inpact
for success. So, we thank you.

From our estimations, this proposed
ruling has an opportunity to inpact over 6,000
m nority technol ogy conpani es over the com ng
decade. W estimate that these firns enpl oy about
48, 000 enpl oyees. This group could double in size.
G ven the infrastructure systens, technol ogi ca
wor k required by the many business contracts --

now, hear this, the contracts awarded because of

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE
Doc 2019-5874

I RS heari ng Page: B %
1 the opportunity fund activity.
2 We've got to think about the fact that
3 billions of dollars are com ng and we've got to
4 t hi nk about the fact that that noney is going
5 sonewhere. So we need to | ook at the acquisition
6 side of this conversation, particularly the
7 al l ocation of the investors funds to devel opers,
8 I nternedi aries, and qualified opportunities on
9 busi nesses. The counsel plays a key role in
10 pooling resources of state hol ders, strengthening
11 m nority innovation and job creation through
12 public, private partnerships and inclusive
13 procurenent solutions. The counsel is included in
14 the U S. Departnent of Commrerce technol ogy
15 transfer innovation consortium and a regional
16 i nnovati on stake holder. |'mgiving you sone
17 context because | want to say sonething. |'m not
18 going to say why I'msaying it. Earlier this year,
19 the Council nmerged with the Council Exchange Board
20 of Exchange. W're sponsoring a regional
21 opportunity outconme fund or conmunity outcone fund
22 which is a research project to initiate a private
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1 fund conplex utilizing distributing intelligence
2 nodel that will allow for an industry |ed public,
3 private partnership that scales risk over nultiple
4 qual i fied opportunity joint ventures.
5 The exchange is operated exclusively as
6 a busi ness expense. W are 501(c)(6) non stock,
7 and in | ooking fromour perspective, not only are
8 we devel opi ng research, the exchange in
9 establ i shing an investnent subsidiary to assist in
10 capital asset acquisitions, unitization and

11 technol ogy transfer for mnority technol ogy

12 conpani es. As a regional innovation eco- system

13 we are also looking at howit is that we can bring
14 together areas like as HBCU S, historical black

15 coll ege or universities integrating with state

16 prograns and a key part of this conversation is

17 that in order to make all of this happen, we

18 actual ly believe that there has been an oversi ght
19 and we're saying this mainly because our

20 experience relative to working with -- | was

21 actual ly subject matter exert for Dr. Carson's

22 convention center and was subject matter for the
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1 White House HBCU and again, |'m bringing context.
2 My wife, Brenda, is here, and |I'm saying that
3 because, of course, it's Valentine's Day.

4 Ckay. So, it's fromthis industry

5 perspective that | bring up the matter relating to
6 the regulatory flexibility Act and the Treasury

7 certification that small entities would not be

8 | npacted by 1400 Z. 2. Taxpayers who invest in

9 opportunity funds and qualified opportunity

10 busi nesses will, from our perspective, have

11 significant future econom c i npact, on substanti al
12 nunber of small entities, will have a significant
13 | npact. Unfortunately, Treasury has certified that
14 t hese proposed requlations, if adopted, as it

15 stands now, would not have a significant economc
16 | npact on substantial and very small entities that
17 are directly effected by the proposed regul ati ons.
18 In fact, the GAO was signal ed by Treasury in 2017
19 that 1400 Z2 was a non nmjor regulatory issue,

20 non-maj or reqgulatory issue. So, if you |ook at

21 the GO report, the criteria for that is, it is not
22 going to inpact 100 mllion dollars. W truly
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| RS heari ng Page:
1 believe that this is a nmultibillion dollar inpact.
2 It is inportant to note that Congress found that
3 failure to recogni ze differences in scale and
4 resources, a regulated entity has nunerous
5 i nstance adversely effected, conpetition to the
6 mar ket pl ace, discourage innovation and restricted
7 | mprovenents for productivity. This regulation
8 certainly speaks to our nation's core principle,
9 to enpower Anericans to nake i ndependent financi al
10 deci sions and to save for retirenent and build
11 weal th. This current Trunp adm nistration has
12 articul ated another principle, to foster economc
13 growth and vibrant financial nmarkets through nore
14 ri gorous requlatory inpact anal ysis that address
15 systemc risk and market failure such as noral
16 hazard and i nformati on asymetry. So, if soneone
17 knows nore information than the other guy, then
18 there's information asymmetry and there's noral
19 hazar d.
20 So, representing 65,000 businesses that
21 are mnority, we are in a place where there are
22 sone areas that we don't know what we don't know.
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| RS heari ng
1 We're just asking if in fact -- well, it is
2 critical Treasury reconsiders its position to be
3 in alignment with the Wite House's stated
4 position that opportunity fund investnent exist in
5 part to fund new busi nesses. The Council highly
6 recommends that the Treasury and the SBA take
7 i mredi ate action to include an initial regulatory
8 flexibility analysis to the chief council for the
9 advocacy of the SBA. What are not here today, from
10 our perspective, are technol ogy conpanies that are
11 really prone and best suited and the reason why
12 that is, is that there was not a triggering or
13 signaling to perfect this process. The reason why
14 that is there was not a triggering or a signaling
15 to acconplish this process. Treasury nust
16 decertify its position concerning the regulatory
17 flexibility act and consider the inpact on U S
18 smal | busi ness eco-system Furthernore, nore
19 consideration is needed on how Treasury defines
20 gqual i fi ed opportunities on businesses. This
21 consideration could be best illum nated through
22 t he public comment process that would be avail ed
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| RS heari ng Page:
1 if in fact the inpact analysis was triggered, but
2 again, it was certified that there was not an
3 | npact so that the SBA was not brought in and a
4 public comment on the SBA side was not afforded.
5 So, therefore it is the National
6 M nority Technol ogy Council's position, that the
7 Treasury certification mtigates an opportunity to
8 solicit and consider flexitarian and regul atory
9 proposals to this inportant IRS code. This notice
10 of proposed rule nmaking did not nmake avail able for
11 public comment an initial regulatory flexibility
12 anal ysis. Such an anal ysis woul d describe the
13 | npact proposed rule on small entities. The
14 initial regulatory flexible analysis, a sunmary
15 woul d be published in the Federal Register and
16 we'd all be able to find out how things work and
17 we'd get even nore comments. The kind of coments
18 that we're getting now would be flushed out at the
19 SBA | evel .
20 | still want to say that this is
21 awesone. | give credit to Congress. | give credit
22 to everyone to the fact that this is occurring. As
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1 a technol ogist, | would ask Treasury to be m ndf ul
2 of the financial innovation that is on the
3 horizon. Qur research on how best to establish a
4 fund conpl ex has our industry considering the
5 convergence between capital markets and financi al
6 I nnovation. W see this proposed ruling as a
7 critical key to American's social safety net. W
8 are doing good and wll prove to be the best in
9 nost substantial return. W see this opportunity
10 to bring capital to communities and unl eash the
11 power of human capital. |nproving schools,
12 cities, infrastructure, broadband grids,
13 supporting innovative entitlenent reformthat
14 requi res new and sophisticated partnerships. |
15 just thank you for this opportunity to testify.
16 Godspeed your deli berations.
17 SPEAKER: Thank you, sir. Any questions
18 from our panel ?
19 MR. NOVEY: Assum ng the arguendo --
20 that's | awers, that we heard in not going the
21 route of not going the initial regulatory inpact,
22 should we (a) do you know what possi ble changes to
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t hese regs woul d have been nade if we had had that
benefit, or is the problemthat having failed to
do that, no one knows what shoul d have been done
if we had done it. | guess the second question is
are you recomrending that we delay finalization
until that process has gone through.

MR CURETON: So, to answer your
question first off, | am hunbled by this process
and | think ny expertise is nore on the econony
and how t he econony can grow and the innovati on.
So, thisis anewterritory for us. But | would
share that one of the areas that we're really
focused on is that large entities that have al
the capital, that have all the |ongitude
under st andi ng, have all the expertise, have a junp
start on what's going on, yet our econony is based
on small business and i nnovation and guts and
glory. So, what |'m saying, froma personal or an
organi zati onal perspective, | would share that we
just need to consider the informational asymetry
and that we just need to consider inside of what

we woul d say and that is having citizens having an
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opportunity to understand the inpact of this is
critical. However, would I thwart the process of
progress to do it? W need this right now Wat |
would say if | could, is there mght be an
opportunity of a divergence between the
conversation relative to opportunity funds that
are assets based that are | ooking at the real
estate that are nore aligned to the NFTC t hought
process and the qualified opportunity zone, which
in fact, if | could get one thing because I've
been really good and | said sonething to Brenda
about Valentine's Day, | would say we m ght

consi der or you m ght consider taking and
splitting it and saying, Well, let's consider the
asset based conversation and drive the econony and
make that happen, but let's also | ook perhaps at
havi ng the opportunity zone business be a 2027 --
| i ke delay that part one year and create an
opportunity to say we're actually going to
separate the two and have conpl ete consi deration
between them That way, there could be a | onger

deliberation relative to what is a qualified
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opportunity zone and get the citizenry behind the
deci si on maki ng process on that but not thwart our
opportunity for these census tracks to receive the
benefit of this financial wndfall that's going to
happen this year.

MR. DINWDDLE: Just one second.

M5. SEEGULL: OCh, pardon ne.

MR. DINWDDLE: Also | guess we have
reached that capacity point where | have to ask if
there are optional IRS people if you could give up
your seats in order to allow people who are
waiting the wings fromthe outside to join in. So
| don't really want to kick people out but if you
do have other things you could do and you don't
m nd giving up your seat, | think that woul d be
appreci ated by sone who are waiting in the
ant echanber there who are fromthe outside. So.

M5. SEEGULL: Great, good norning.

MR. DINWDDLE: And there are al so sone
seats, excuse ne. There are also sonme seats up
front although we try to leave a little bit on

each side of our recorder but there are still a
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1 few seats around as well. So. Thank you,
2 everybody, for your understanding, and thank you,
3 for your patience. GCkay. Wth that, we will get
4 started with Fran Seequll formthe U S. | npact
5 | nvesting Alliance.
6 M5. SEEGULL: Good norning, Scott and
7 panel .
8 MR. DINWDDLE: Good norning.
9 M5. SEEGULL: Thank you so nuch for the
10 opportunity to speak with you today. M nane is
11 Fran Seegull. |'mthe executive director of the
12 U.S. Inpact Investing alliance. Qur nenbers
13 represent over 800 investors and financi al
14 i nternedi ari es who are actively engaged in
15 depl oying private capital to advance the public
16 good. W believe that it is possible to | everage
17 the power of the markets to create neasurable
18 soci al, econom c and environnental benefits and
19 that investors can play an inportant role in
20 achi eving desirable policy outcones.
21 Many of our nenbers and stakehol ders
22 have particularly deep know edge of and experience
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1 I nvesting for community econom c devel opnent.
2 They include institutional investors, foundations,
3 hi gh net worth individuals and famlies, banks and
4 of course community devel opnent finance
5 institutions. These stakehol ders understand the
6 | nportance of place, |ocal context and authentic
7 communi ty engagenent when investing in | ow incone
8 communi ties.
9 In consultation with our nenbers, we
10 i dentified a nunber of priority issues related to
11 opportunity zones inplenentation. W believe that
12 t hese i ssues nust be addressed during the
13 regul atory process in order to ensure the
14 formation of an efficient and effective market for
15 opportunity zones investnent.
16 To that end, | would like to quickly
17 echo, very quickly sonme of what has been submtted
18 in witten comments and sone of what you will hear
19 and have hard from ot her speakers today. Nanely,
20 it is inperative that the Departnent of Treasury
21 make clear the applicability of opportunity zones
22 i nvestnents into small and operati ng busi ness.
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Current proposed regul ations and subsequent rounds
of gui dance shoul d be designed to limt or renove
barriers to such investnents and operating

busi ness.

At the sane tinme, we nust see the
pronul gati on of robust rules to prevent abuse of
opportunity zone benefit. The needs of residents
and workers in opportunity zones today are too
great for us to tolerate any m sappropriation of
the public subsidy relative to this benefit. W
hope that the Departnent will remain open and
responsive to public comment on both of these
| nportant topics.

My primary objective today, however is
to state the absolutely necessity of consistent
coll ection of data including opportunity fund and
mar ket level information as part of the regul atory
process. In our witten comments and in ny
coments today, we seek to underscore that such
collection is vital to efficient market formation
and that it will benefit fund nmanagers and their

i nvestors and that the departnent currently has a
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1 necessary authority to performthis function.
2 The goal of the opportunity zones tax
3 benefit as stated in the preanble to the proposed
4 regulations is clear. To encourage econom C
5 growm h and investnent in designated distressed
6 comunities. W believe that data wll be
7 essential both to creating these new econom c
8 opportunities and to ensure that people |iving and
9 working in the zone today are the ultimte
10 beneficiaries. Through a variety of nechani sns,
11 the collection and recording of basic data wl|
12 encourage the flow of private investnent capital
13 off the sidelines and into opportunity zones.
14 First, informati on connects potenti al
15 | nvestors and opportunity fund nmanagers to
16 | nvest nent opportunities. Because investors have
17 to deploy capital into opportunity funds wthin
18 180 days, it is inportant that we establish tools
19 and quickly identify opportunities that align with
20 their investnent objectives and investnent timng
21 needs. The Departnent can facilitate these
22 efforts through appropriately scaled collection
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and reporting of basic opportunity fund data to

i ncl ude publicly avail able information that would

enabl e i nvestors, operating business owners,

devel opers and other interested parties to connect

Wi th opportunity funds serving their markets.
Second, transparency around opportunity

fund activity will help state and | ocal |eaders

ensure their opportunity zones are able to attract

i nvestnent capital. They may do so by depl oyi ng

addi tional resources or by aligning zoning

requi renents and ot her econom c devel oped

pol i ci es.

| have lost ny spot. The nightnare

scenari o of the speaker. (Laughter) Transparency

of state and local level. Yes. Mrket data wll
al | ow communi ty advocates and |ocal officials
ali ke to understand what is working, to stinulate
the flow of capital and to adjust state and | ocal
policy accordingly in real tine.

Third, consistent and transparent
coll ection of opportunity fund data will allow for

ri gorous eval uation of the opportunity zones
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1 policy itself. A common franmework for collection
2 and reporting of opportunity fund data shoul d
3 create a baseline data set. They will enable the
4 | ong termevaluation of the policy and its inpacts
5 on opportunity zones both individually and in
6 aggr egat e.
7 We al so believe that an appropriately
8 scal ed data collection effort could be inpl enented
9 by the Departnment with m nimal inpact on the
10 operations of opportunity funds or the enterprises
11 in which they invest. Basic transaction data w |
12 be readily available to opportunity fund managers
13 and they will need to track nmuch of the sane
14 information to ensure conpliance with the statute.
15 St andardi zing this process could help --
16 could further help to reduce conpliance costs for
17 all market actors. Standardized collection wl|
18 further facilitate the formati on of market facing
19 tools to enabl e opportunity zone investnent. The
20 U.S. Inpact Investing Alliance in partnership with
21 the Beck Center at Georgetown University recently
22 rel eased the opportunity zones reporting
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1 f ramewor k.
2 This voluntary standard includes both
3 gui ding principles for investnent and a detail ed
4 data collection franework. It was created with a
5 participation of a wide range of market actors
6 i ncl udi ng i nvestors, foundations, perspective real
7 estate and venture capital fund managers, the
8 maj or private wealth platforns and comunity
9 st akehol ders. W are encouraged by this broad
10 | ndustry participations collaborations set with
11 over 30 of such institutions, representatives from
12 such institutions. And we believe it underscores
13 mar ket demand for this type of information. A
14 federal standard for collecting market data would
15 conpl enent and anplify this and other private
16 efforts to organi ze the opportunity funds market.
17 Finally, and as laid out in our witten
18 comments, it's clear to us that the Departnent has
19 the necessary statutory authority to inplenent our
20 proposed data reporting standard. This action is
21 needed to ensure the proper functioning of
22 opportunity zones nmarket and to neet the
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1 | egislative intent of the statute. This was
2 underscored in a letter to Secretary Mwuchin dated
3 January 23 and signed by senators Tim Scott and
4 Corey Booker along with many others, about a dozen
5 of their coll eagues.
6 In it they urge quote Treasury to
7 include in its final regul ati ons reasonabl e
8 recordi ng requirenent including fund and
9 transacting level information unquote. Doing so
10 they state will quote nove capital off the
11 sidelines by connecting investors to funds and
12 al l owi ng community stakeholders to align |ocal
13 strategies and additional investnents with
14 opportunity fund capital.
15 Furthernore, in his recent executive
16 order establishing the Wite House Qpportunity and
17 Revitalization Council, President Trunp
18 prioritized the collection of data that can be
19 used to neasure the effectiveness of public and
20 private investnent and opportunity zones.
21 Adopting the proposal laid out in the witten
22 comments would allow Treasury to be responsive to
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1 these calls fromthe Wite House and from Capito
2 Hill.
3 And as | sated previously, this action
4 woul d al so be responsive to the needs and i nput of
5 i nvestors, fund managers and ot her private market
6 actors. Collection of a data requested in our
7 witten comments would be conplinentary to and in
8 SONMe cases a necessary prerequisite for privately
9 funded and operated effort -- and operated efforts
10 to facilitate market formation. It's also true

11 that critics and skeptics have rightly begun to

12 surface concerns about the possibly of unintended
13 consequences of opportunity zone. Excuse ne

14 zones.

15 As | have stated, Treasury nust nove

16 qui ckly to preenpt possible abuses of this benefit
17 but it will also -- but it was also true that

18 i11-conceived or ill-infornmed investnents coul d

19 fail. These investnents could fail to generate

20 financial returns or they could fail to create

21 | asting community benefits. Adopting the U. S,

22 | npact I nvesting Alliances proposed reporting
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1 standards as articulated in our public coment
2 | etter would be a proactive step by the Depart nent
3 to avoi d uni ntended consequences and naxim ze
4 community benefit.
5 In closing, | would like to rem nd all
6 of us that what we are di scussing today goes far
7 beyond the ability of any one tax payer to claima
8 capital gains deferral. W are talking instead
9 about the economc futures of 35 mllion Americans
10 living in opportunity zones today. W are talking
11 about whether the communities they live in can
12 survive and thrive in the com ng years or whether
13 they will continue to fade as ot hers prosper.
14 We achieve nothing if the policy and the
15 regul ations surrounding it fail to notivate new
16 i nvestnment into these communities. But our
17 coll ective goal as was stated by the Departnent
18 itself is to create lasting econom c opportunities
19 in distressed communities. |If we maintain that
20 focus, it becones clear that facilitating data
21 collection is an essential conponent of the
22 Departnent's regul atory process.
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Thank you for your tinme and the
opportunity comment on this inportant topic.

MR. DINWDDLE: Thank you. Any
gquestions fromthe panel? Seeing no questions,

t hank you very nuch, M. Seequll.

M5. SEEGULL: Thank you.

MR. DINWDDLE: Okay. Next up is
speaker nunber 7. Stockton WIIlians on behal f of
the National Council of State Housi ng Agenci es.
V| cone.

MR WLLIAMS: Good norning. |'m
Stockton WIlianms, executive director of the
Nat i onal Council of State Housing Agencies. W
appreci ate the opportunity to share our comments.

NCSHA represents the nation's state
housi ng fi nance agenci es which as a group have
provi ded nore than $450 billion in financing to
hel p nore than seven mllion househol ds achi eve

home ownership and rental housing opportunities.

Much of this investnent is in areas now desi gnated

as opportunity zones.

A nunber of housing finance agencies
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al so adm ni sters prograns that finance econom c
devel opnent, infrastructure, small business job
creation. Miuch of it as well in opportunity
zones. And as many of you know, having worked
with us, the state HFA' s have extensive experience
working wwth Treasury and IRS on a variety of tax
policies for housing and econom c devel opnent

I ncl udi ng housi ng bonds, the long term housing tax
credit, the new markets tax credit.

Most state HFA's were at the table with
their governors and ot her state agencies advising
on the opportunity zones designations and nmany are
allocating their own resources to enhance the
prospects for the successful |aunch and
| npl ementation of this inportant new tax
i ncentive. States are sharing best practices and
engagi ng with the investnent community as well
t hrough NCSHA' s opportunity zones task force which
is charred by the Maryland Secretary for Housi ng
and Comunity Devel opnent, Ken Holt, and the
M chi gan state Housi ng Devel opnent Authority

Executive Director Earl Pol eski.
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We really appreciate the effort that you
all and your col | eagues have put into the
regul ations to date and have a couple of thing we
wanted to nention today, sone of which have
al ready been alluded to. The first is wth
respect to the original use of opportunity zone
property. The proposed regul ations solicit
comment on the definition of original use
I ncl udi ng whet her sone period of abandonnent or
underutilization should erase a properties history
of prior use in the opportunity zone.

W recommend that I RS s regul ations
specify that |and or property that has been vacant
for a period of at least a year satisfies the
original use requirenent consistent with rul es
under the enterprise zone exenpt facility
provision 26 C.F. R part 1. Research suggests
that nearly 17 percent of land in large U S
cities is vacant and the percentages are quite
high in many smaller communities as well.

G ven the inpacts of |and on housing

prices, vacant |and may represent an especially
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beneficial opportunity for generating new

af f or dabl e housi ng devel opnent and for that matter
other real estate related devel opnent benefici al

I n opportunity zones.

The second comment that we have rel ated
to the substantial inprovenent of opportunity zone
property. |In general, the proposed regul ations
specify that tangi ble property is treated as
substantially inproved if additions to basis
exceed the cost of the basis at the begi nning of
the 30 nonth period and of course the proposed
regs further provide that the base is attributable
to land on which a building sits is not taken into
account .

We support both of those provisions and
appreci ate your responsiveness to feedback on
those points fromus and a nunber of commenters.
We al so suggest that IRS clarify that |and and
bui | di ngs acquired prior to 2018 may qualify as
opportunity zone property so |ong as the
substantial inprovenent of the property comences

in 2018 or after consistent with the opportunity
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1 zone rul es.
2 The third area of coment which | w |
3 only briefly note because others have said it
4 relates to the 50 percent rule for opportunity
5 zone busi nesses that John Letarry and ot hers have
6 pointed to. W also agree that nore flexibility
7 s warranted there.
8 | think to give an exanple of the
9 benefit of sonme nore flexibility here in the
10 housi ng context, one could inagine a snmall
11 communi ty devel opnent or hone building firm
12 | ocated in an opportunity zone beginning to grow
13 as a result of those E driven investnent but then
14 could realize opportunity to expand further by
15 wor ki ng outside of its zone. That would be a
16 beneficial outcone certainly for that firmand for
17 the zone to have sone nore flexibility.
18 Finally, just want to touch on a couple
19 of things with reference to your next round of
20 gui dance which you alluded to. You have plenty to
21 do with what is already been put forward but we do
22 know and you have heard a | ot about sone ot her
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1 areas and | just wanted to flag themfor you. The
2 first one would be famliar to you, the first
3 relates to use of opportunity zone incentives with
4 ot her federal tax credits.

5 There are illusions and inplications

6 that are encouraging regarding the ability to pair
7 and conbi ne opportunity zone investnment with new
8 mar kets, tax credits, historic tax credits, |ong

9 termhousing tax credits and the like. | think

10 further clarifying and specifying the extent to

11 whi ch those are in fact eligible and in noting

12 specifically in the areas where there may be sone
13 limtations would be incredibly inportant.

14 Second, regards a topic that | know you
15 have al so heard a | ot about and you will hear nore
16 about today, the econom c inpacts of the

17 opportunity zones in the comunities they are

18 i ntended to help. This is an enornously powerf ul
19 i ncentive for investnent in areas that have for

20 too long been starved of it and it is certainly

21 concei vabl e that sone opportunity zone driven

22 activities could result in a |oss of affordable
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housi ng either because they put upward pressure on
rents and prices that pushes housi ng beyond what
current |ower incone residents can reasonably
afford or because they result in the actual
renoval of existing affordable housing unit, you
know, that nay be occupied by | ower inconme current
resi dents.

Either scenario, we would argue is
contrary to the intent of the opportunity zones
| egislation, not in the interest of really, anyone
we know who cares about the success of this
program So we encourage two things. One is for
| RS to specify that qualified opportunity funds
whose activities result or may result in a | oss of
af f ordabl e housing to current | ower incone
residents in an opportunity zone specify publicly
the actions they will take to try to mtigate that
out cone.

In addition and | think nore
fundanentally we recommend that the IRS
regul ati ons expressly prohibit the intentional

renoval or conversion of existing affordable

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE
Doc 2019-5874

%a@e: 79 of 213

| RS heari ng Page:
1 housing in an opportunity zone unl ess new housi ng
2 of conparable quality and affordability is
3 provided in or near the zone with simlar or basic
4 better anenities. And for these purposes we would
5 encourage a broad definition of affordable housing
6 certainly to include rental or for sale units
7 subject to rent or a price restrictions inposed by
8 a federal, state or local program or through
9 anot her | egally binding neans such as a community
10 | and trust.

11 Finally, we very nuch appreciate the

12 flexibility and the light touch in the statute on
13 reporting in conpliance but as others have and

14 will note, we do think that nore information on

15 the intentions and plans of qualified opportunity
16 funds and the results of their activities are a

17 very legitimate and i nportant area where sone

18 reporting requirenents could be established that
19 would in no way inpede the flow of capital or get
20 in the way of the efficiency of the opportunity

21 zones incentive.

22 Now t hose are our comments. Again we
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appreciate your efforts to make this program
successful and |I'm happy to take any questi ons.

MR. DINWDDLE: Any questions on the
panel ?

MR. NOVEY: You raised the suggestion
that we whol e consider for exanple a controlling
headquarters in the zone being conpatible with the
50 percent test being satisfied. And we have
heard a nunber of suggestions al ong those |ines.
We have al so heard suggestions that basically it
shoul d be property only.

So in other words, do you think that if
a conpany let's say had its conputer servers in
the zone but no jobs and if the bal ance of
tangi bl e property was such that it was all there
i n those servers but nobody was working there
except perhaps an occasional repair visit, is that
consistent wwth the statue?

MR WLLIAMS: | suspect that it is
given that it rests in this notion of the tangible
property.

MR. NOVEY: But there -- so you don't
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think that that 50 percent test should have any
nexus to the zone?

MR. WLLIAMS: Well, | think in the
scenari o you described it would have a nexus,
whet her it achieving the full 50 percent, you
know, is where the judgnent call would lie.

MR. NOVEY: So you are saying that as
| ong as the tangi ble property is in the zone that
I s enough nexus for the gross incone?

MR. WLLIAMS: As long as the tangible
property and the gross incone tests would be net.

MR. NOVEY: Well, the gross incone test
m ght be net by any trade or business regardl ess
where | ocated. That's that we have heard.

MR WLLIAMS: Right. But here we are

tal ki ng about the two in conbination.

MR. NOVEY: Well, the headquarters, yes.

That's local. |'mtalking about nothing but

property in the zone and all the jobs el sewhere.
MR. WLLIAVS: Al the jobs el sewhere?
MR. NOVEY: That's ny question.

MR. WLLI AMS: | don't know if | have
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1 t hought about it at that level. W focus nore on
2 the tangi bl e property --
3 MR. NOVEY: Sone of your --
4 MR. WLLIAMS: -- and the business
5 I ncone.
6 MR. NOVEY: Sone of your colleagues, not
7 di rect coll eagues, but sone of your co-commenters
8 in the community who are interested in the O zones
9 think that there should be no geographi c conponent
10 to the 50 percent test, only a trade or business
11 conponent .
12 MR. WLLIAVS: Right.
13 MR. NOVEY: That would nean it woul d be
14 satisfied by trade or business jobs el sewhere with
15 none in the zone.
16 MR WLLIAMS: Right. That's -- so
17 that's beyond the scope of how we have thought
18 about but, | nean, | appreciate the question.
19 MR. NOVEY: Thanks. (Laughter)
20 MR DINWDDLE: Al right. Thank you
21 very much for your comments. And your answers to
22 t he question. (Laughter)
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1 MR WLLIAMS: It wasn't so good.
2 MR. DINWDDLE: No, that's all we ask.
3 MR. WLLIAMS: | had the hardest version
4 of it.
5 MR. NOVEY: | did not nean to trap you
6 Wi th sonething you hadn't thought about.
7 (Laughter) | apol ogi ze.
8 MR. DINWDDLE: Turns out it could be
9 tough com ng up here, right? (Laughter) So we
10 appreci ate your answers. So all right. Next up
11 we have got speaker nunber 8, Lori Chat man
12 representing Enterprise Community Partners. Ms.
13 Chat man, good norni ng and wel cone.
14 M5. CHATMAN. So, good norning. M nane
15 Is Lori Chatman and |I'm a Senior Vice President
16 for Enterprise Community Partners and president of
17 its CDFlI Enterprise Conmmunity Loan Fund. And on
18 behal f of Enterprise, | want to thank you for the
19 opportunity to offer coments on the proposed
20 rules for investing in qualified opportunity
21 f unds.
22

Enterprise is a | eading provider of the
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devel opnent capital and expertise it takes to
create wel |l designed hones and vi brant

communi ties. And since 1982, we have rai sed over
$36 billion in equity, grants and | oans to help
build or preserve over $529,000 affordabl e hones
I n diverse, thriving comunities.

Enterprise has al so announced one of the
nation's first opportunity funds, the R vernont
Enterprise Enmergent Communities Fund and in that
fund, in partnership with R vernont Capital and
Beekman Advi sors, the fund ains to raise 4250
mllion and wll invest in main streets and smal |
cities and towns primarily in the southeast and
al so support local entrepreneurs across these
towns in those pl aces.

The gui dance provided by IRS in this
initial round of regulations was hel pful in
several areas and we are particularly pleased to
see the IRS commt to addressing the information
reporting requires in the next rounds of proposed
rul es.

Enterprise continues to stress that
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transparency and accountability are the keystone
to fulfilling the tax incentives original intent
of transform ng economcally distressed
communities and we urge the Treasury Departnent to
col l ect and nmake publicly avail abl e when paired
Wi th existing federal, state and | ocal community
devel opnent initiatives such as | ow i ncone housi ng
tax credits and new markets tax credits.

Consi dering the alignnent of m ssion
bet ween these tax credits and the new opportunity
zones benefits, we strongly urge the RS to issue
regul ations that nost efficiently allow these
credits to be paired wth opportunity fund equity.

And finally, Enterprise would like to
raise attention to two other potential concerns
and suggestions with the first round of proposed
rules. First, we are concerned that excluding the
val ue of land fromthe substantial inprovenent
test could unintentionally allow for predatory and
specul ative activity especially in high cost cites
or high cost areas, excuse ne, where vacant | and

or significantly under devel oped | and woul d not be
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subj ect to substantial inprovenent tests and coul d

result in investors receiving tax benefit w thout
maki ng any i nprovenent to the | and.

W urge the IRs to explicitly prevent
such predatory or specul ative activity under the
opportunity zones regqgul ation.

Second, we suggest that real estate's
| nvest nents have a separate and hi gher
substantially all thresholds than the proposed 70
percent threshold. Although the 70 percent
t hreshol d may make sense for investnents and
qual i fied business activity which may be nore

fluid and require such flexibility to be

successful, real estate investnents are static and

shoul d not need the sane level of flexibility.
Thank you for the opportunity to share
Ent erpri ses perspective today and we | ook forward
to working with Treasury to ensure opportunity
zones are successful community investnent tool
that brings equitable and inclusive growh to
nore, to the nore than 87,600 desi ghated zones.

MR. DINWDDLE: Ckay. Thank you. Any
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gquestions fromthe panel? No questions. Thank
you very nmuch for your coments. Ckay.

Next up speaker nunber 9, Brett Pal ner
representing the small business investor alliance.

MR. PALMER. Good norning, my nane is
Brett Palnmer, |'m president of the Small Busi ness
| nvestor Alliance. | would like to thank you for
hol ding this hearing, seeking public input and
trying to nake the best out of a very chall enging
task. The Small Business Investor Alliance is a
trade associ ation that has been the voice of small
busi ness investing since 1958. Qur nenbers
i ncl ude smal |l busi ness i nvestnent conpanies,
busi ness devel opnent conpani es, donestic venture
and private equity funds that are investing in
smal | busi ness.

Qur remarks have been submtted in
witing previously, they are -- ny oral remarks
today are to hopefully augnent and add sone col or
to those and provide sone answers to sone
guestions you mght have. | would like to

associate with nyself wth the remarks nade by

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I RS hearing Page:

DOCUMENT SERVICE
Doc 2019-5874
Iéaée: 88 of 213

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

Stefan Pryor and John Letarry earlier. They
really cover a lot of sone of the key technical
point that are of interest to us.
Qur focus really is on snmall business
i nvesting. The rules as proposed has focused a
| ot on real estate and real estate is -- easy is
the wong word because real estate certainly is
conplicated and financial in its own right but
smal | busi ness are harder. There are nore of
them they do nore things, they are often the
smal | busi ness owners are | ess sophisticat ed,
their records are nore difficult and as your task
of not only inplenenting the lawin a way that
gets to the spirit of the |aw but while at the
sane tine protecting the tax payer snall
busi nesses are harder and so | appreciate that
your willingness to | ook at sone of those things.
Qur nenbers, particularly our snall
busi ness i nvestnent conpani es, have a | egal
mandate in nmany cases, and the SBIC s in
particular to invest exclusively in donestic snall

busi ness. They were created in 1958 and the Snal |
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1 Busi ness | nvestnent Act which | would, you m ght
2 want to take a look at, to facilitate capital
3 flows to areas of the country that don't have
4 enough capital flowng to donestic snall
5 busi nesses.
6 A Library of Congress study done not by
7 us or the private sector, but the Library of
8 Congress in 2007 found that SBI C backed busi nesses
9 had created three mllion net new jobs and it
10 supported six and a half mllion other snall
11 busi ness jobs, many of which were in | ow incone
12 areas and that's a neani ngful anmount of jobs which
13 Is ultimately this is about is creating prosperity
14 where currently poverty exists.
15 Currently SBIC s represent about 31
16 billion of donestic small business investnent and
17 BDC s represent about $70 or $80 billion in
18 donestic snmall and nedi um si ze i nvestnent, a
19 meani ngf ul anount .
20 Smal | business investing often tines is
21 | ooked at through the startup | ens and startups
22 are directly inportant but they are not the only
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ones. There, the small business growh is a
massi ve opportunity and it is a particular
opportunity for underserved areas right now.

There is also a generational issue on
smal | busi ness which is particularly inportant now
where you have hundreds of thousands of snall
busi ness where they were founded by baby booners
or post baby booners who are retiring and novi ng
on. They have not invested in their business and
they are noving on. |If their kids can't take over
t he busi ness and buy them out, that business often
goes away even though it is a great business. A
| ot of our investors invest in those snall
busi ness. The managenent conpany buys the
busi ness, they throttle up the business, they find
new markets, they apply new technol ogi es and t hey
grow the business in ways that it had not been
done, had not happened in 30 years or nore. It is
an inportant part of the econony that doesn't get
enough attenti on.

And so with that, as you are |ooking at

this, inplenenting this |law, we woul d encourage
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you to ook at the small business side and
particularly sonme of those areas. There were,
sone of them were touched on already, the 50
percent gross receipts rule. It's an inportant
rule and it's a good question because snall
busi nesses do want to not just recycle capital in
their local markets, it's inportant to recycle
capital in your own markets but also attract
capital by selling things other places but at the
same tinme you don't want to have a post office box
and an LLC there and nothi ng el se.

There are other opportunities for
| ooki ng at and neasuring what is an appropri ate,
you know, econom c benefit |ocally because
ultimately the benefit has to be to the
opportunity zone and the surroundi ng areas. And
again, | would encage you to take a | ook at the
Smal | Business | nvestnent Act because the SBIC s
have, you know, 60 years of trial and error of
| ear ni ng of what worked and what didn't work in
smal | busi ness investing. They were the -- SBIC s

were the first venture capital funds in the United
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1 States. |Its sonething that nost folks in Silicon
2 Vall ey are, you know, that are ol der neani ng and
3 still kind of values of different concept than
4 everyplace else. But it really is an inportant
5 el ement of what they do right and how they do it.
6 The |l ocation of the activity, the production,
7 where the jobs are, are all factors. For SBIC s,
8 for exanple, they can invest not just in
9 opportunity zones, they can invest anywhere
10 donestically, a lot of theminvest in LM areas.
11 But they are required to invest donestically and
12 the jobs have to be donestically, it can't be used
13 for outsourcing.
14 The question by M. Novey, | think his
15 name was, | don't have ny glasses on, | couldn't
16 see, about the local inpacts on jobs, it is a
17 | egitimate question in this day of technol ogy.
18 Because we have businesses that are selling other
19 places. You want to manufacture if it's going to
20 be an opportunity zone to be able to sell across
21 the state, across the region, across the country
22 and across the world. But a server farm which is
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great and inportant technol ogy, m ght enpl oyee two
peopl e and cover 20 acres and they'll have short
termgain and that is a benefit but is that
producing a result that is sought, maybe.

And so, I'mthink that we don't want to
di scourage any investnent, including that server
farm but also there clearly should be an inpact
to the opportunity zone and to the busi nesses that
are in that area growi ng, even if sone of those
are off shore. So, for exanple, under the Small
Busi ness I nvestnent Act, a snmall business that's
| ocated in the United States is allowed to grow
and attract and hire new people. They can hire
peopl e off shore but it's generally sal es people.
It has to be I ess than 50 percent of the enployees
are outside or outside of small business or
outside of the country because ultimately, the
econom c gain has to be here. And that's
sonething that | think is relevant and val uabl e
and m ght want to be taken a | ook at. Because the
gross receipts really should be broader but at the

sane tinme, you do have to struggle wth what the
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1 benefit is.
2 On the working capital safe harbor,
3 that's an inportant one to | ook at too because for
4 funds that are accunul ating capital and these are
5 private equity funds that have nultiple limted
6 partners that are investing into them They are
7 pulling it in fromnultiple places, they are
8 i nvesting in small businesses. Small business
9 i nvestment generally doesn't |last ten years. It
10 mght in Silicon Valley if you have an early stage
11 start-up but really for nost businesses, it's
12 really the three to five to naybe seven year hold
13 during which tinme you totally reinvented the
14 busi ness.
15 Now, it's worth noting that in private
16 equity investing in small businesses, it's
17 different fromwhat you often read about in the
18 newspapers where private equity gets a bl ack eye.
19 They only way to make noney in small business
20 i nvesting is to grow the business. [t's not,
21 you're going to get financial efficiencies by
22

sl ashing your staff because you don't have many.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE
Doc 2019-5874

| RS hearing Page: g5~

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

So, you know, it's really just a scale issue. So,
that smal |l business aspect, again, the scale
matters.

And so, as you're |ooking at that safe
har bor provision, one it's inportant that it be
cl ear that opportunity zone funds can invest in
not just a single opportunity zone but across any
or all of them whatever their strategy nmay be.
And as the noney gets returned fromthe snal
busi ness investnent, that it's able to be recycled
i n a reasonable anmount of tinme to investnents in
any opportunity zone, not just that one. |If you
trap it too nmuch, you're limting the
opportunities because the private sector investors
that are going in should not be going for the tax
benefit exclusively, they should be going in there
for honest economic reasons and this just gets
themto ook at it and really see the
opportunities in theses under served areas.

So, | would encourage you to | ook at
that recycling provision, nmake sure there is

adequate tine to go fromone snmall business to
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another. So long as the capital is commtted to
the fund and the fund is a qualified opportunity
fund and that's where we go there. So, that
rol |l over period is hel pful.

Sonet hi ng that was touched on earlier on
the self- certification aspect, because what we
don't want to have happen, |'m sure you don't want
to have happen and no one in this roomwants to
have happen is to have funds cone and they really
not produce the result that you want or have
abuses out there. And so, | would again encourage
you to take a look at the trials and errors that
have al ready been | earned in other governnment
prograns that have proven very successful,
particularly again, on the SBIC side, to see what
t hey' ve done to nake sure that those businesses
are being treated well. SBIC s, by the way, are
even required when they license themto see what
their track record is, not just for financial
records but how they've dealt with small
busi nesses and how t hey've grown and not |eaving a

track behi nd them
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But there are nmany | essons | earned there
that | would encourage you to take a |l ook at. The
career staff over at the SBA are very good and so
we'll go fromthere. | know you're short on tine
and have lots of folks here so |I'll stop there and
open nyself up to any questions you m ght have.

MR. DINWDDLE: Any questions from
menbers of the panel ?

MR. PALMER: Al right, well thank you
very much for your tine.

MR DINWDDLE: M. Palner, thank you,
we appreciate it. Okay, next up is speaker nunber
ten, Reed Benet from Zer ot o6t.

MR. BENET: So, the first thing | know
Is watch out for the guy in the bowtie. So, ny
nanme is Reed Benet. [|'ma fornmer Marine and the
CEO of venture capital backed Zeroto6t. Thank you
for your attenpt at that.

MR. DINWDDLE: Ah, Zeroto6t, got it.

MR. BENET: Doing business as
Her oHones. com Most sinply described as a Zillow

or Realator.comfor mlitary vets of which I'm one
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of themand there are 22 mllion of us. Just sone
background to support a point, we have a no noney
down hone buyi ng power called the VA | oan

guar antee whi ch none us of know or virtually none
of us know can be used to buy and be a resident

| andl ord in a two, three or four famly property.
So, our solution to Anerica's challenge is what we
call local vets first vetrification versus
gentrification. And if anybody |ikes
vetrification, I own dot comso it's too |ate.

So, | support enterprise community
partners approach to anchoring, you know, snal
cities and wal kable main streets because one of
the units can be a comercial unit. So, imgine a
back to the future wal kable main street with that
living upstairs with sone renters and they have a
busi ness downstairs. And our m ssion statenent is
by, for and with Anerica's 22 mllion mlitary
vets to anchor and | ead the great Anerican
renewal. So, |like a Marine, we have snmall goals.

So, first of all, thank you Erica

Rei gle. Hard working, working on the weekend,
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1 wor ki ng when not being paid, | appreciate it and |

2 don't expect any extra tinme. And also, ny

3 hardworking friends at the IRS, two nonths ago |

4 filed ny tax return, I"'mwaiting for ny refund

5 please. So, the first thing to get interactive

6 here, who woul d descri be thensel ves as an

7 entrepreneur. My | see a show of hands? Ckay,

8 ny wife defines us as glorified unenpl oyed. And

9 Jeff Hudson, I'd like to nention there and by

10 doing that, I know who is paying for lunch. He's
11 with Allegard which is doing an opportunity zone
12 I nteractive market pl ace.

13 So, like any good glorified unenpl oyed
14 entrepreneur, I'madmttedly and with the dog in
15 the fight, essentially urging the IRS and Treasury
16 to strangely enough do nothing or said another

17 way, first do no harm So, | don't know how the
18 comments have | ooked to you, excuse ne, it's ny

19 first time here and |I' m speaking ny version of the
20 truth. But it |looks |like angels dancing on a pin
21 variety of self-institutional interests. Miltiple
22 i nterpretations of intent, crabs in a barrel, in
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1 many cases. And arguably, I'd say that comunity
2 econom c citizen and housi ng devel opnent, we've
3 never achieved it in a material and scal abl e
4 fashion and therefore, further regulation and
5 clarification as well neaning as it nay be has
6 never seened to sol ve that.

7 So, EV 5's new nmarket tax credits, |ow

8 | ncone housing tax credits, hub zones, wth do

9 respect, SBICs. | would try to start one so | do
10 have a dog in the fight there, and affordable

11 housi ng such as M crosoft's recent announcenent

12 that they were going to put a half billion dollars
13 i nto affordable housing in Seattle while at the

14 sane tinme, admtting that it was "hardly enough”
15 fromthe president.

16 And finally, as an entrepreneur, and |

17 say this with a certain wistful respect for people
18 with day jobs. For us that feel fear and [ ook in
19 the mrror and have a spouse asking us why don't
20 we get a day job, |I'd argue that the effort to

21 “"hel p us" as well-neaning as it is and arguably

22 prepredicting what innovation is going to | ook
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like and I don't nean this in the pejorative sense
but the definitional sense is perhaps oxynoronic.

And so, what | would suggest is that the
concept of a regulatory sand box which is used in
Si ngapore for the fintech industry where we
basically see what innovation |ooks |ike as per
the nost basics of the aw which is extrenely
broad. And then, of course, support things that
are good. (Qoviously, take down things that are
bad and maybe, again, uniquely do nothing as a
sol ution to supporting innovation and supporting
this spectacular thing called the potentially
spectacular if we don't ness it up, God | ove us,
in regards to the opportunity zones.

So again, | don't think you could
prepredi ct nme running around knowi ng that there
are 22 mllion vets with $10 to 18 trillion of no
noney down buyi ng power to anchor comunity
econom c citizen and housi ng devel opnent. Wat am
I, well it's evolving every tine | see, you know,
sonet hi ng you people put out trying to help? Am|

an opportunity zone, am| going to sell stock
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1 because |'m going to nove to an opportunity zone,
2 am| a general partner or a partnership? Am|
3 | nvesting in businesses such as the vet owned
4 busi nesses that are in their own properties? Aml
5 devel oping real estate, am| facilitating real
6 estate, am | doi ng co-ownership construction
7 | oans, |long termdebt, securitization? Al these
8 things are influx and it doesn't help -- half the
9 regul ations don't help in the flexibilities of

10 trying to be "innovative". As | said, we're

11 trying to do vetrification versus gentrification
12 so | think everybody would like that. And | get
13 back to the concept of first do no harm

14 So, Carl in the front row, ny new

15 friend, he nentioned that we don't exactly have to
16 do things i mediately, that we can take sone tine.
17 | think that pretty much overlaps with ny

18 suggestion of either the regulatory sand box or

19 bei ng hesitant. Supposedly there is $6 trillion
20 that can be invested. Nobody is going to do it

21 i mredi ately so there m ght be a couple "bad

22 things" that cone out that are still within the
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1 constraints of the law. And okay, they got a
2 deal , but those are the types of things we can
3 regul at e agai nst .
4 And in terns of Ms. Seigel, calling for
5 transparency, what |1'd argue with the deal should
6 be if you fully disclose what you're doing and |
7 mean fully disclose, and in real tine. W'd have
8 real time transparency in terns of what's going on
9 i nstead of, and | agree with her, instead of, you
10 know, understandi ng what is going on kind of
11 retroactively in a kind of it's all aggregated
12 into sone type of report or sonething |ike that.
13 So, the deal would be, let's see what you got but
14 you have to tell us what you' re doing and you have
15 to basically tell everybody else. So, that
16 woul dn't be for everyone to do but it would al so
17 be for those who think they have a solution such
18 as we do and our proud of it and don't mnd if
19 ot hers would copy us that that would be a
20 reasonabl e deal .
21 So, finally ny prosaic suggestion other
22 than the big strategic ideas is that | don't
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understand why the territories of U S. Virgin
| slands and P.R, Puerto Rico, you nust be
physically | ocated there. Because |I'm presently
having efforts to help both of themand so you're
excluding ne fromone for another. 1'd also say
that, you know, in many cases like | think it's
Act 2122 where they've been able to get a | ot of
hedge fund noney down there to help with economc
devel opnent. It shows you that, and | know t hat
peopl e have been com ng through about Kkind of
nexus i n geography and stuff like that. | would
urge general, conplete flexibility at |least in the
begi nning until we see what happens and what's the
best way to do it. Thank you very nuch. |
wel cone any questi ons.

MR. DINWDDLE: Thank you, M. Benet.
Any questions fromthe panelists?

MR. BENET: Even the guy with the bow
tie?

MR. NOVEY: |'m snowed with how thorough
you are.

MR. DINWDDLE: Thank you, sir. Ckay,
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our next speaker, nunber 11, W/IIiam Cunni ngham
from Creative |Investnent Research. Wl cone sir.
MR, CUNNI NGHAM  Wel cone. Good nor ni ng,
t hank you for hosting this. | amWIIliam M chael
Cunni ngham | run a conpany called Creative
| nvest nent Research. W create inpact investnents
and have been doing so for the past 30 years.
Now, ny testinony concerns the general goals,
regul ati ons and fairness of the opportunity zone
program According to real capital analytics and
econom ¢ i nnovation group, there are 8, 762 census

tracts that have been designated. There are 1.6

mllion businesses in these designhated census
tracts. There are 24 mllion jobs in these census
tracts, 50 billion in annual acquisition volunme
and 34 billion in comrercial construction starts.

Now, we're perhaps the premere firmin
under st andi ng and anal yzi ng environnental, soci al
and governance trends as they inpact gl obal
econom ¢ systens. Qur research is focused on
| ong-term changes that wll affect and infl uence

t he econony, financial systens, society and the
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envi ronnent at | arge.

So, these comments, the comrents |'m

about to make follow our track record, follow from

basically the research that we've done. On July
3, 1993, | wote to Mary Shapiro who was a
Comm ssioner at the U S. Securities and Exchange
Comm ssi on about correspondence we received dated
July 2, 1993 froman officer of the N gerian
Mnistry of Finance. | requested that the SEC
| mmedi ately warn the public. W | ooked at that
| etter and we said this is very good, this is
going to be very damaging to the public. The SEC
acknow edged receiving our letter on Cctober 29,
1993. A tinely warning was never issued to the
publ i c.

The SEC instead investigated ne. In
1992, | designed one of the first nortgaged back
securities that was backed by one to four famly
nortgage | oans from Asia Anerican, African
Ameri can, and H spanic Anerican banks. W put
that into a Fannie Mae security and it really was

the start of those institutions comng into the
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1 nort gage narket.

2 Fol | ow t hat up on June 15, 2000, |

3 testified before the House Fi nanci al Services

4 Commttee and | warned themthat ethical issues

5 that we were seeing at Fanni e and Freddie

6 i ndi cated that both entities were at risk of

7 significantly danmagi ng the hone nortgage

8 mar ket pl ace. W know that both entities declared

9 bankruptcy in 2008.

10 So, what we focus on is performance. W
11 focus on what's real. W know that the actual

12 docunent ed performance of the Trunp adm nistration
13 Is as follows: Twice as many farners in Illinois,
14 | ndi ana and W sconsi n decl ared bankruptcy in 2018
15 conpared to 2008, according to statistics fromthe
16 seventh circuit court of appeals. Those farners
17 have been danmaged by sinking commodity prices and
18 stiff tariffs fromChina and Mexico in retaliation
19 for Trunp's tariffs.

20 MIlions of Arerican's are currently

21 experiencing a tax refund decrease. The average
22 American tax refund was 8.4 percent lower in the
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first week of 2019 then it was one year ago under
the pre-Trunp tax code. Finally, and nost
| nportantly and nost germane for this discussion,
a real estate investnent firm co-founded by
Presi dent Donald Trunp's son-in-law and advi sor,
Jared Kushner, wll benefit fromthe opportunity
zone program This neans that M. Trunp wll
benefit directly hinself. W think this is a
violation of Article 1 section 9 and cl ause 8 of
the U S. Constitution and I'll tal k about what our
preferred solution is for that problem

The opportunity zone programdiverts
needed tax revenue from public and public purposes
and pl aces the revenue in the hands of a
denographi c unrepresented of the U S. Popul ation
as a whole, mainly wealthy and white people.
G ven the desperate conditions of the conmmunity
sel ected, the opportunity zone comrunity sel ect ed,
it's no surprise that state and | ocal governnents
and non-profits, all these guys, of course they're
in favor of the opportunity zone program They're

bei ng starved, they should be able to get noney
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directly fromthe federal governnent to actually
do what they need to do, to repair the damage
that's been done in a ot of these communiti es.

| nstead, we're going to flow that noney through a
bunch of wealthy white people. Thank you very
much. How s that going to work out?

The program protects the econonic
I nterests of a narrow group of persons and
institutions in exchange for anticipated future
public benefits that will never materialize. Look
at 14th Street Northwest Washington, D.C. Look at
in 1960, look at in 2010 if you think I'm nmaki ng
this up. It used to be | went to -- | grew up
here, went to John Wesley AME Zion Church at 14th
and Corcoran in 1970. That nei ghborhood was 85
percent Black. What is it now?

So, we see this program as possibly,
possi bly having i nmense negative social returns
specifically for the African Anerican conmmunity.
There are sone ways to fix the program and agai n,
"Il talk about that. But it basically, it's

based on greed. The opportunity zone programis
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1 based on greed and the facilitation of greed and
2 it follows a pattern of falsification and fraud
3 that for us is easy to detect as we did in 1993.
4 So, one of the risk fears and we talk to
5 i nvestors. | was in the pool of diversity
6 I nvesting advisors to a pension fund called
7 CALPERS. Wien we identified the risk of the
8 opportunity zone program we say one of the risks
9 I s that sonebody is going to file an injunction
10 seeking to block the allocation of these benefits
11 to investors based on the enolunents cl ause that |
12 menti oned, that violation.
13 So, if you want to | ook at ways that you
14 m ght fix that problem you mght put in a
15 regul ation that says that no senator, congressman
16 or president or their relatives is eligible for
17 the opportunity zone tax credit, okay? So, that
18 woul d take care of that, and their relatives. |I'm
19 not tal king about staff but if you happen to be
20 staff and relative then you'd be elimnated from
21 benefitting fromthat.
22 You know, a rule that basically nmandates
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that social inpact data fromopportunity zone
i nvestments be placed on a public bl ockchain. And
| woul d encourage that you use Ethereum the
Et her eum bl ockchai n as opposed to the Bitcoin
bl ockchain to do that. And nmeke that soci al
| npact data available to analysists on a
bl ockchain where it is imutable and it can't be
mani pul ated woul d be one way to surface the actual
social return. Nowif you want to do that, the
person to call is Karima WIllians at a place
cal l ed Consensus, Karima WIllianms at Consensus.
O you can talk to the young nan, where are ny
guys, stand up guys. These are young interns,
young African Anmerican nen who are involved in
tech. | know they've | ooked at bl ockchai n,
they've ook at all this sort of thing. So, if
you' re | ooking for guys to programt hat
bl ockchain, | brought themw th ne.

So, | think that basically sunmari zes
our approach. W get it, we get it. The needs in
the communities are so large. People are so

desperate for solutions to the econom c issues
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that they face that they've glommed onto this
opportunity zone programas the way to relieve
sone of the econom c pressures in these
communities. Based on the performance of this
adm ni stration that | just outlined, we would have
to conclude that this program m ght be a fraud.
Any questions?

MR. DINWDDLE: Any questions fromthe
panel ? No.

MR. CUNNI NGHAM  Thank you very nuch.

MR. DINWDDLE: Thank you, M.
Cunni ngham Al right, next up a pair of speakers
for slot nunber 12. Adam Harden and Chris
Goodrich. Wl cone gentl enen.

MR GOODRICH M nane is Chris
Goodrich. |I'mhere representing the State Bar of
Texas tax section and the comrents that we
submtted to Treasury regardi ng the proposed
regul ations. Qur first coment relates to the
I nteraction of the rules for opportunity zones
W th passive activity | oss deduction |[imtations.

Consider the fact that as a general rule, a
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1 t axpayer can only deduct | osses from a passive
2 activity against his or her passive incone.
3 However, there is an exception for that that says
4 when you di spose of your entire interest in a
5 passive activity, you can then deduct those | osses
6 agai nst your other active incone.
7 There is al so an excepti on under an
8 exi sting Treasury reqgqulation, 469 4 g that says
9 that where a taxpayer disposes of substantially
10 all but not all of the passive activity, a
11 t axpayer nmay, under certain circunstances, treat
12 the portion of the passive activity di sposed of as
13 an activity separate fromthe bal ance of the
14 activity still existing. And this relates to when
15 sonebody is selling their initial property that
16 gives rise to capital gain that is then being
17 roll ed over and deferred until 2026. That's the
18 part that we're focusing in on right now
19 The first question is if you take a | ook
20 at 469 g, what it says is we recogni ze that there
21 is a disposition of the entire interest when the
22

gai n recogni zed equals the gain realized. The
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1 problemis you have to say, well gain realized
2 when? Was it upon initial disposition of the
3 passive activity that gave rise to the capital
4 gain being rolled over or is it sonehow a gain
5 realized later in 2026? And if you say it's the
6 | atter, the problemis that the basis step up
7 rules for 10 percent and 15 percent after 5 and 7
8 years respectively, neans that the gain realized
9 upon the original disposition wll never recognize
10 the gain recognition subsequently in 2026. So,
11 that's the first problem [|f you say, okay no
12 it's the gain realized, when the gain is
13 recogni zed subsequently around 2026 or earlier if
14 there is a sale of the opportunity zone
15 | nvest nent, then you have a match up and it works.
16 The next question is, if you have your
17 suspended | osses froma sold passive activity
18 exceed the year of sale gain that is recognized
19 fromthe sale, what happens with the -- when wl|
20 t he excess suspended | osses actually becone
21 deductible. 1Is it going to be in the year of
22 selling the passive activity that gave rise to the
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1 rollover gain or will it be later as the gain is

2 recogni zed after year, in 2026 or earlier

3 di sposition of the opportunity zone investnent.

4 The first approach, saying that you're

5 going to recogni ze the passive activities |osses

6 | mmredi ately and allow themto be used in the year

7 of sale of the investnent giving rise to the

8 rollover gainis it's sinple, it's |east

9 burdensone. Also, if the gain realized upon the
10 original disposition, then it may be possible to
11 have a rule that says that for purposes of the

12 opportunity zone provisions we're going to treat
13 that as having been a construction gain recogni zed
14 at least for the purposes of allow ng the total

15 deduction of all the suspended | osses. And that
16 has the advantage of frankly being able to side

17 step the issue on when you have gain realized as
18 an initial disposition of the passive activity or
19 is It subsequently in the year 2026 or the sal e of
20 t he opportunity zone.

21 Adm ttedly, the second approach woul d be
22 to defer the deduction of all the suspended
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1 passive activity losses until you actually

2 recogni ze the gain in 2026 or the earlier

3 di sposition of the opportunity zone investnent.

4 This woul d be consistent with how things are

5 treated right now for purposes of the install nent

6 sal e provisions and for purposes of |ike kind

7 exchanges.

8 Qur second comment relates to our

9 support of the 70 percent test for defining

10 substantially all. W think that while noney is
11 easy to raise for institutional investors, |arge
12 weal thy famly offices and perhaps private equity
13 funds, it is alot nore difficult for the small
14 busi ness conmmunity to raise funds. And so, they
15 need a little bit nore flexibility in trying to
16 figure out howto put their deal together. So,
17 banks require higher |evels of equity than they
18 did prior to 2029 and because they're trying to
19 figure out how the nmake the deal all work.

20 My | ast comment relates to asset

21 valuation. This comment has been nade by a prior
22 speaker. But we respectfully request that the
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used unadj usted cost basis as opposed to a
depreci ated cost basis and val uing the assets.
This provides for sinplicity and it doesn't take
sonet hing that, over a period of tine, that once
qualified all of the sudden ceases to qualify
because of paper depreciation deductions. Thank
you. Qur next conment.

MR. HARDEN. So, before | get started,
the SEC i nvestigation reference earlier rem nded
me to say while I'"'mhere in front of the IRS, |
did receive your calls fromthe call center. [|I'm
in the process of getting ny i Tunes gift cards to
you. Please don't arrest ne.

So, | thought | would have ten m nutes
to speak separately so | was patting nyself on the
back for ny six- mnute speech so I'mgoing to
speed read through here. So, ny nane is Adam
Harden, |I'ma tax attorney with Norton Rose
Ful bri ght based in our Texas offices. |'mhere
today to present on behalf of the state bar of
Texas in ny capacity as the co-chair of the Taxes

and Finance Commttee. W first wsh to thank you
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for providing this platformin which industry
participants and comrunity stakehol ders may cone
together. To provide input in order to seam essly
i npl ement i nvestnent initiative which will help
bring capital resources and bal anced opportunities
to areas of Texas and of our country that deeply
need t hem

So, one of the primary goals of these
qualified opportunity zones is to incentivize a
connection of investor capital with distressed
communities of the country that maybe have the
greatest need for reinvestnent. Having lived in
bot h Houston and San Antonio, | highlight the fact
that nost of the downtown area of both cities are
| ocated within opportunity zones. And | highlight
the fact that nost of the other opportunity zones
are scattered throughout east Texas, west Texas,
t he panhandl e region and through the Rl o G ande
Val | ey.

So, in other words, this program has the
capacity to benefit both urban and rural white

collar and bl ue collar, Denocrat and Republican
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comunities and it provides an opportunity for all
Texans and we thank you for your herculean efforts
to help inplenment this.

So, with that said, | would like to
speak about the substantial inprovenent test. The
code states that the qualified opportunity zone
property held by a qualified opportunity fund nust
satisfy one of the followi ng requirenents. The
second one being, the qualified opportunity zone
fund substantially inproves the property. So, the
proposed regul ati ons provide that the tangible
property is treated as substantially inproved by
the QF only if during the 30-nonth period
begi nning after the date of the acquisition of the
property. Additions to the basis of the property
in the hands of the QF exceed an anount equal to
the adjusted basis of the property at the
begi nning of the 30- nonth period in the hands of
the QF. In other words, the basis nust be
doubl ed.

So, although a taxpayer may have a

reasonabl e expectation and indeed a desire to
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depl oy the capital and double its basis within 30
nont hs, unforeseen chall enges may cause a
reasonabl e delay in what woul d ot herw se be

consi dered achi evabl e project schedules. |If

you' ve ever renodeled a honme or a bathroom you
know this happens all the tine. 1In fact, in the
t ax- exenpt bond context, Treasury has recognized
the possibility of these unforeseen events and has
i npl emented certain tenporary period expenditure
tinmelines and safe harbors found in regulation
sections 1.148-2 and 1.148-7.

So, under the regul ations as drafted,
many of our clients have asked whet her the
30-nmont h substantial inprovenent period can be
extended if there are extenuating circunstances
beyond the control of the QF. Currently, that
answer is no. There exists no provision for an
extension. Therefore, we would respectfully
request that the proposed regul ati ons be expanded
to address the real -world chall enges associ at ed
with spending in a tinmely manner certain funds for

t he purposes of construction and/or inproving
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1 tangi bl e property.
2 And to that end, we reconmend
3 expendi ture schedul e safe harbors simlar to those

4 found in 148-2 and 148-7 be included in the final

5 regul ations with respect to good faith attenpts to
6 conply with the 30-nonth requirenent.

7 Specifically, we recommend three itens. Creation
8 of a 30- nonth basis inprovenent safe harbor,

9 simlar to the two-year exception found in 148-7e
10 that would allow a taxpayer to neet the

11 substantial inprovenent test if it increased the
12 basis 10 percent within 8 nonths, the first

13 spendi ng period. At |least 50 percent within 16

14 nont hs, the second spendi ng period, at |east 75
15 percent within 24 nonths, the third spending

16 period and at |east 100 percent wi thin 30 nonths,
17 the fourth spendi ng peri od.

18 Extension with respect to the above

19 spendi ng schedul e safe harbor for reasonable

20 retainage simlar to that found in 148-7e2 which
21 states that an issue of tax-exenpt bonds does not
22 fail to satisfy the spending requirenent for the
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fourth spending period as a result of unspent
anounts for reasonable retainage if those anounts
are allocated to expenditures within three years
of the issue date. Simlarly, if a taxpayer has
i ncreased its basis at |east 95 percent at that
30-nmonth mark and finishes its substanti al
| nprovenent within the subsequent six-nonth
period, we believe the taxpayer should still be
considered to have satisfied the 30- nonth
requi renent of the proposed regulations. And |'I|
skip down to the final stand al one.

Finally, we respectfully request that an
addi ti onal standal one exception be nade if a
t axpayer that reasonably expected to neet the
30-nmont h substantial inprovenent requirenent fails
to neet the deadline due to the project being
| ocated in a federally declared di saster area.
This is inportant, we've seen this a lot in the
Qul f region. There exists a |ong-standing
tradition of leniency by both the service and
Treasury for taxpayers and busi nesses that suffer

fromqualified disasters. W suggest including a

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I RS hearing

Page: 17%

DOCUMENT SERVICE
Doc 2019-5874
1123 of 213

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

30-nont h extension for those taxpayers who are
| ocated within such areas and such extension nmay
begin as of the date of the natural disaster or at
a |ater date that nay be deened nore appropriate
as dictated by the scope of the recovery. Again,
we thank you for allowing ne to go over ny tine.

MR. DINWDDLE: Thank you. Thank you
for staying pretty nuch within your tine.

M5. HANLON- BOLTON: | have a questi on.

MR. DINWDDLE: Yes, sone questions.

M5. HANLON- BOLTON: So, for your | ast
t houghts on the federally declared area. Like |
know i n sone of the other credit areas we have we
do notices when these things happen and we extend
the period for the individual do fulfill the
rules. So, you saying just do it in a reg?

MR. HARDEN. Exactly.

V5. HANLON- BOLTON:  Ckay.

MR. DINWDDLE: Any other questions,
okay. Thank you, gentlenen. Let's see we're just
past 12:30. Let nme just check if speaker nunber

two has arrived. No? Oh you're 13, you're ready
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to go but | think we're going to take a break but
| appreciate that you're here. But did Darren
Levi fromthe National Community Rei nvest nent
Coalition arrive? GCkay, |'mafraid there has been
a delay. | appreciate your readi ness nunber 13
but we are both at about 12:30 and hal f way
through. So, | think this is a good place to take
a break because we do need a break. | knowit's
going to be a logistical challenge to get
everybody out and back in, in short order but I
would like to try to do it in about 45 m nutes or
so. So, we're going to take a break here and if
we can reconvene at 1:15 to continue.

MS. HANLON- BOLTON:  Can | just --
there's sone rules | have to |l et you know about.
| f you are staying in the building and you are
eating our cafeteria, that is fine. But due to
security reasons, we have set aside part of the
cafeteria in the back so you're going to have to
go through the first part of the cafeteria. But
in the back, we've set aside tables for you all.

MR. DI NWDDLE: And the escorts can show
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2 M5. HANLON- BOLTON: And the escorts wll

3 be show ng you where to go.

4 MR. DINWDDLE: Ckay, is that it?

5 M5. HANLON- BOLTON: Yeah, that's it.

6 MR. DINWDDLE: Okay, thank you. W'l

7 reconvene at 1:15.

8 ( Recess)

9 MR. DINWDDLE: Thank you everybody. |
10 know we still have, | think, sone people who are
11 finishing lunch, but we're well past 1:15, so |

12 think it's nore than appropriate to get going so
13 we can give all of our speakers an opportunity.

14 So, once again, thank you to the norning
15 speakers. W appreciate everybody's comments and
16 al so all of your consideration for your fell ow

17 speakers in sticking to the tine allotnments. Wth
18 that, unless | have any housekeeping itens, we are
19 going to start up again. W wll just proceed at
20 this point, | think, until we finish barring sone
21 real delay for sone reason.

22

So, with that, we'll start wth Speaker
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1 No. 13, Ms. Jill Homan.
2 M5. HOMAN:  Yes.
3 MR. DINWDDLE: Ckay; representing
4 Javlin 19 Investnents. Wlcone to the |ectern.
5 M5. HOMAN: Good afternoon -- good
6 afternoon. There we go -- wake everybody up.
7 MR. DINWDDLE: The after lunch crowd is
8 t ough.
9 M5. HOMAN. | know. So, thank you,
10 di sti ngui shed panel, for allowng nme to speak; |
11 appreciate it. M nanme is Jill Homan and |'m
12 president of Javelin 19 Investnents. W're a
13 Washi ngton, D.C. -based real estate devel opnent,
14 i nvest ment, and advisory firm focused on
15 opportunity zones with nore than 155 mllion in
16 i nvestnents. | have nore than 15 years'
17 experience in real estate acquisitions in
18 devel opnent totaling over 400 mllion in total
19 capitalization.
20 Finally, by way of background, | serve
21 on the board of directors of the First Qpportunity
22

Zone Focused Trade Association, the Qoportunity
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1 Zone Association of Anerica (OQZAA). | appreciate
2 this chance to speak with you today. Wile ny
3 conpany is partnering on a nunber of opportunity
4 zone real estate devel opnent projects, | am nost
5 proud of co-developing a $50 nmillion student
6 housi ng project in an opportunity zone in
7 Maryl and. W are starting construction in July.

8 There, we are doing exactly what the | egislation
9 envisioned -- fulfilling a need -- housing for

10 students in retail -- which has a noticeable

11 communi ty-based affect. Wile ny witten summary,
12 whi ch was subm tted, addressed ei ght subjects, in
13 the interest of tinme, I'll concentrate on those

14 subjects nost likely to unlock still hesitant

15 I nvestors -- which are five topics.

16 The first -- relaxing the 180-day

17 | nvestment period for individuals who realized a
18 gain during the first year of inplenentation of

19 the opportunity zone program In the proposed

20 regul ations, Treasury allowed a partner in a

21 partnership which generated a gain to start the

22 180-day period at the end of the taxable year, and
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t hat nmade perfect sense. But nmany indivi dual
t axpayers recogni zed a gain after January 1, 2018,
and in the early nonths of OZ activity, they were
reluctant to invest within the 180-day period
because of then absence of clear guidelines on a
nunmber of material subjects.

Treasury could provide relief and
I ncentivize substantial imedi ate new i nvest nents
by allow ng taxpayers -- regardl ess of whether the
gain was recogni zed at the individual |evel or
t hrough ownership in an entity -- the ability to
comrence the 180-day period to invest at the end
of cal endar year 2018.

Next -- reasonabl e cause exception of
Code Section 1400Z-2(f)(3). Treasury has already
recogni zed the need for a reasonabl e cause
exception to the 90 percent requirenent of Code
Section 1400Z-2(d)(1). The Real Estate |nvestnent
Trust inconme tax rules found in Internal Revenue
Code 856(c)(6)(b) and Treasury Reg. 1.8567 provide
a wor kabl e test for determ ning whether such a

failure is due to a reasonabl e cause. In the REIT
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context, there is reasonable cause that the REIT
exerci se ordi nary business care and prudence and
not willful neglect in attenpting to satisfy the
requi renents of such care and prudence is
exercised at the tine each transaction is entered
into by the REIT,

Li kewi se, the Qualified Qoportunity Fund
could be held to a simlar standard over the
hol di ng period of the investnent denonstrating the
requi site ordi nary business care and prudence to
neet the reasonabl e cause excepti on.

Third -- what constitutes an active
trade or business? The active conduct of an
opportunity zone business could easily be defined
I n a manner consistent with the new market tax
credit program by adopting a regulation simlar to
Treasury Reg. Section 1.45D 1(d)(4)(iv)(a). The
active conduct requirenent would be satisfied if
the qualified opportunity zone busi ness generates
revenue within three years after the date the
qualified opportunity zone property is acquired.

Gven that the legislation permts a
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1 full 30 nonths for the substantial inprovenent of
2 a property -- allowing 36 nonths for the qualified
3 opportunity fund or qualified opportunity zone
4 busi ness to becone active in the conduct of a
5 trade or business -- is reasonable and consi stent
6 with the legislative intent of the statute.

7 Further, the reasonabl e cause exception
8 | suggest under Code Section 1400Z-2(f)(3) should
9 al so apply in an opportunity zone business if an

10 opportunity zone business is reasonably expected

11 to generate revenue within three years of the

12 acquisition of the qualified opportunity zone

13 property but, ultimtely, does not owe into a

14 reasonabl e cause.

15 Fourth -- a safe harbor for a qualified
16 opportunity fund that directly own qualified

17 opportunity zone business property. Mny

18 qual i fied opportunity funds wll raise capital

19 prior to the tine it is needed to be depl oyed at

20 the qualified opportunity zone property |evel.

21 The proposed regul ati ons generously provide a

22 31-nonth safe harbor for a qualified opportunity
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1 zone businesses; that is, qualified opportunity's
2 own partnerships or corporations, in which a
3 qual i fied opportunity fund invests. But the safe
4 har bor does not apply to a qualified opportunity
5 fund that intend to directly own and operate
6 qual i fi ed opportunity zone busi ness property.

7 For this reason, | recommend that cash
8 rai sed by a qualified opportunity fund be treated
9 as qualified opportunity zone property for all

10 pur poses of Section 1400Z-2 for a period of 12

11 nont hs after such cash is invested in the

12 qualified opportunity fund. If, and to the

13 extent, the equity capital contributed into the
14 qualified opportunity fund is not invested in

15 qualified opportunity fund property within the 12
16 nont h period, such capital would no | onger be

17 treated as qualified opportunity zone property for
18 pur poses of Code Section 1400Z-2(f) unless the

19 qual ified opportunity fund can denonstrate

20 reasonabl e cause for failing to satisfy the 12-
21 mont h rul e.

22 The result of this rule would enable a
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qual i fied opportunity fund to have 12 nonths to
accunul ate and then deploy equity capital when
acquiring qualified opportunity and busi ness
property directly.

And lastly -- original use under Section
1400Z-2 (d)(2)(D)(i)(2). | concur with those who
have suggested that original use include the
concept of investing in and reinvigorating a
property which has been vacant or has choose
di sbanded for a period of tinme. WMany zoning
or di nances and byl aws consider no nore than two
years -- sonme of us suggested one year, today --
an appropri ate abandonnent netric.

This concludes ny remarks. | appreciate
t he opportunity to share wth your comments and
recommendations on what | think will encourage
nore investnent in such a worthwhile program
Thank you for your attention.

MR DINWDDLE: Al right. | don't know
if there are other questions. | do have a
guestion --

M5. HOVAN: Sur e.
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1 MR DINWDDLE: -- and it nmay be
2 sonewhat of a naive question, but in terns of the
3 saf e harbor you recommend for a QOF to hold and
4 accunul ate cash -- | guess the question is can't
5 the QOF itself manage that by just not having
6 capital calls or otherwise taking in investnents
7 until a period in which its ready to depl oy those;
8 or is that just not practical inreality?
9 M5. HOMAN. So, there's instances -- so,
10 | spend a lot of tine with the investor conmunity
11 and those who are -- whether famly offices or
12 hi gh-end wealth investors looking to invest in a
13 fund -- and many of those have sold busi nesses and
14 don't have the ability to tinme their gains; and
15 then they haven't anticipated |ining up
16 i nvestnments. And so, the whole tine period is a
17 chal l enge. And so, any relief in just that tine
18 period will be incredibly helpful. | know-- |I'm
19 actually working with a famly, for exanple, and
20 they've had a gain event at the end of the year,
21 and they have this year to really find and
22

identify gains, and it's really the intent of the
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1 programto try to get this capital into the zones
2 but sonetines investors don't necessarily have the
3 right investnents identified.

4 MR DINWDDLE: R ght. So, | hear the

5 problemis really matching up the 180 days with

6 then the limtation of when the QOF has to invest;
7 and that really is creating a potential difficulty
8 in effectively deploying the capital.

9 M5. HOVAN. Correct. It really starts
10 fromthere, particularly if your perspective is an
11 i nvestor, it really starts fromthere. But then
12 it's also -- it's at the other end when you're a
13 devel oper. So, for exanple, our project -- you

14 know, when | say we're starting construction,

15 we're ready to go; and we're actually in the

16 mar ket right now working with investors and cl ose
17 to formng a fund. And so, you know, we're

18 wor ki ng on a real estate devel opnent project tine
19 line that we then need to map on this timng

20 constraints. And, you know, our intent is to,

21 obviously, neet all the timng constraints, but it
22 j ust becones conplicated also froma devel oper's
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1 perspective -- If that nakes sense.

2 MR. DINWDDLE: It does; no; that's

3 hel pful . Thank you.

4 M5. HOVAN. G eat.

5 MR. DINWDDLE: Are there any ot her

6 guestions?

7 M5. HANLON- BOLTON: Yes, | have a

8 guestion on relaxing the 180-day rule. So, what

9 you' re suggesting is that we cone out with a rule
10 saying tine the 180 day fromend of January -- |
11 nean end of 2018, so they have until the end of

12 June, basically?

13 M5. HOVAN: Correct; because | know real
14 |ife exanples. A nentor of mne had a gain and

15 you woul d've think all |'ve been tal king about is
16 opportunity zones for a year, and called ne a

17 coupl e of weeks ago, Jill, so | have this gain.

18 And so, it's just -- there's individuals who had
19 that gain event and not only were not confortabl e,
20 but you also have a tine period where the terrific
21 | aw firns and accounting firns are still getting
22

up to speed and getting confortable with, you
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know, these investors naking substanti al

i nvestnments. And so, you also have not just the

| nvestors' concern but their counselors' concerns;
and then you al so have the market pl ace.

At the tinme we thought we had to have a
project ready to go within six nonths because we
didn't have that safe harbor. So, froma
practical point of view, what that neant, | needed
to get the capital fromthe fund or through a
busi ness into the property wthin six nonths which
meant | needed to have ny construction pricing all
done, ny draw ngs, you know, everything done. And
so, it was both the issue of getting up to speed
for the community and al so having the right
projects that were absolutely ready to go. And
so, there wasn't really a narketplace that had
been fornmed; and, you know, this is still a
mar ket pl ace that's still being fornmed; but we're
so nmuch further along now, and the 31 nonths is
terrific; but enabling those individual investors
an opportunity to participate in the program woul d

be out st andi ng.
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1 M5. HANLON- BOLTON: Great. Thank you.
2 M5. HOMAN:. Great. Thank you very nuch.
3 MR. DINWDDLE: Thank you, Ms. Homan.
4 Next up -- Speaker No. 14, Kevin Kinble,
5 representing Financial Services |Innovation
6 Coalition. Wl cone.
7 MR. KIMBLE: Good afternoon; thank you
8 guys. M nane is Kevin Kinble. |'mthe executive
9 di rector and founder of the Financial Services
10 | nnovation Coalition; and I thank you for the
11 opportunity to speak today.
12 | must start off by saying we are
13 opposed to opportunity zones conceptually as a way
14 of fundi ng econom c devel opnent; and we've
15 consulted with the academ cs and comunity
16 | eaders, and econom c devel opnent experts in our
17 networ k of people, and they have been hard pressed
18 to find a way in which opportunity zones w ||
19 benefit themin their areas.
20 So, we've been in 20 states in the | ast
21 2 years, going to | owincone communities trying to
22

figure out ways to do econom c devel opnent.
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They' ve | ooked at this program and the way current
financial markets operate, they' ve been left out
and this program doesn't have any downward
pressure to include themin the way this is going
to go forth.

" mgoing to give you two data points
that we kind of focus in as we talk by this. By
2040, 50 percent of the U S. population is going
live in 8 states, right. That neans 42 states
wi Il not have enough popul ation to engender this
ki nd of innovation or investnent, right; there
won't be enough volune there to make it worth
anyone's while to invest. The way Arkansas
doesn't have cel | phone service in, you know, 20
percent of the state, etc.

Bl ack wealth -- froman African Anmerican
perspective -- Black wealth has not changed since
1968. It is estimated to be zero by 2053. W' ve
had tons of econom c devel opnent prograns over the
| ast 50 years. None of them have done anything to
i ncrease that. So, CRA, enterprise zones; new

market tax credits; you nane it, none of them have
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ever actually hel ped underserved conmmunities.

So, while we don't believe this program
IS redeemable. As | said, we have cone up with
sone ideas for discussions about rules that could
at least limt the damage.

The first is we want diversity on boards
and i nvestnent commttees. No enterprise, no
opportunity zone should be allowed to get a tax
credit if they don't have racial, gender, and
community representation for each of the places
that it invest. It nust be denonstrated that the
board has an approval process that is inclusive
for that kind of benefits to the defined
communities in which it's going to be served.

The second is a diverse portfolio. Each
fund nmust be diversified geographically and by
popul ation size, and investnent size. For
I nstance, 40 percent of a portfolio should be nade
up of investnents under $20 million or |ess; and
should be in communities wth popul ati ons under
250, 000; and we request that you put a limtation

of PPE ratios, or -- I'"'msorry -- ROs under 5
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| RS heari ng
1 percent.
2 The third provisions is diverse
3 | nvestees. W know that blacks, and mnorities,
4 and wonen have been left out of the venture
5 capital nmarketplace. So, we would require that 50
6 percent of investnents in these projects be run by
7 mnority or wonen firns to ensure that the funds
8 are distributed evenly and nore people
9 partici pate.
10 Fourth, the funds shoul d dedicate a
11 portion of their funds to local initiatives that
12 are dedicated to providing hone ownershi p,
13 af f ordabl e housi ng, and other investnents to
14 native residents.
15 And fifth, 20 percent of apartnents or
16 condos being financed by a fund shoul d be
17 dedi cated to rent-controlled housing. Qur
18 perception is that we know the investors won't
19 like this. W know (laughter) -- but we rather
20 see this programfail than another $2 trillion
21 doll ars have to be borrowed by taxpayers to fund,
22 you know, the investnents of billionaires; and if
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1 they are not willing to nake these investnents
2 then we know that the idea that they're sonehow
3 seri ous about econom c enpower nent, economnic
4 devel opnent is fal se.
5 | will |eave you with one anecdotal. W
6 were in Sacranento in Decenber. W did an
7 econom ¢ enpower nent event down there. W went to
8 a school -- a high school. In the sumer they had
9 a fire. |It's Decenber and the fire damage still
10 hasn't been repaired. They had no clean drinking
11 wat er for the students. A $3- to $5 mllion
12 dol I ar investnent would have fixed that. This
13 program-- we're going to give a |ot of noney to
14 this program and none of those benefits wll get
15 down to that level. So, we'd nuch rather see
16 anot her way which the governnent itself does
17 things it should do and stop leaving it to the
18 private sector; but if not, at least try to
19 i ncl ude sone of this. Thank you.
20 MR. DINWDDLE: Thank you. Any
21 guestions?
22

MR. NOVEY: | acknow edge that there is
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1 not hi ng nore nmaddeni ng then presenting a real
2 problemto a governnment person whose response is
3 that's not ny job -- that is a horrible job for
4 sonebody to do. | have to add to that though that
5 our responsibility is focused on the text of the
6 statute, taking into account what we can infer
7 fromthe statutory structure and ot her context
8 t hat what Congress wanted us to do because,
9 basically, it's their gane, as with any tax
10 st at ut e.
11 And so, fromthe way you presented it,
12 you acknow edge that there are a fair nunber of
13 things that would be very desirable for a program
14 like this that you don't currently see in the
15 statute that it is our responsibility to
16 i nterpret.
17 MR. KIMBLE: Correct.
18 MR. NOVEY: Can you identify for us the
19 one thing which you think is closest to being
20 Wi thin our capacity to act.
21 MR. KIMBLE: Based on, you know, ny
22

reading of the statute and the rule that you put
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1 out, | believe you can require the geographic
2 diversity to qualify. | do believe that's one of
3 the things you can do; and al so when you tal ked
4 about the ability to -- where jobs -- you asked
5 t he question of whether jobs were attached to the
6 property or not -- | think in those ways you can
7 affect this. | do believe you can require --
8 because there is a civic requirenent that there's
9 societal benefit -- | nmean it's part of the
10 preanble -- | do think you can | ook at sone of
11 t hat and bootstrap sone of this to nmake it work.
12 | mean we've petitioned Congress to
13 change -- | nean we are petitioning Congress for
14 t hese changes -- but | do think there are sone
15 requi renents you can place on this under your --
16 with the 50 percent rules on profits and incone.
17 So, | think, there's sone things you can do.
18 | mean we'd be glad to work with you
19 further if you have questions. W have sone
20 experts that we have talked to and be glad to try
21 to help you.
22

MR. NOVEY: Qur nail boxes are open; our
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1 phone calls too; but I'mtrying to take good
2 notes, but sonmething if it conmes in, in witing,
3 it's particularly hel pful.
4 MR. KIMBLE: Absolutely. Thank you,
5 guys.
6 MR. DINWDDLE: Thank you. Ckay. That
7 takes us to Speaker No. 15, Dan Cul | en,
8 representing the Institute of Portfolio
9 Al ternatives. M. Cullen.
10 MR. CULLEN:. Good afternoon.
11 MR. DINWDDLE: Good afternoon.
12 MR. CULLEN. Thank you, panel, for the
13 opportunity to cone here and speak today. M nane
14 is Dan Cullen. I'ma partner at the law firm of
15 Baker McKenzie; and | have the privilege of being
16 a director on the Institute for Portfolio
17 Al ternatives, commonly known as the | PA
18 Today, |'m speaki ng on behalf of the | PA
19 whi ch represents approxi mately 200 nmenber
20 conpani es and over 1500 i ndivi dual nenbers
21 i nvolved in all aspects of the nation's portfolio
22

di versi fying investnents industry. The |IPA brings
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toget her the investnent managers; broker deal ers;
| nvest nent advi sors; and industry service

prof essionals. W're dedicated to driving
transparency and innovation in the marketpl ace.

On behalf of the IPA | appreciate the
tinme and effort that the Treasury Departnent and
the I RS has devoted to devel opi ng the QOZ proposed
regul ations, as well as an opportunity to speak to
you today with respect to the proposed and pendi ng
QZ gui dance.

My testinony today highlight sone of the
key issues we presented in our public comrent
| etter that we presented. | would like to focus
on four key issues. The first one has to deal
wWwth flexibility in structuring the exit from
these funds. The second topic will the use of
debt financing in connection with these funds.
|'"d then would like to talk about the use of
traditional tax-free or tax-deferred transactions
I n connection with these funds; and then, finally,
the construct of rollovers within the funds during

the 10-year hol di ng peri od.
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1 I n connection with the first topic --
2 properly structuring the exit -- I'd like to echo
3 the statenents of the speaker who just spoke
4 before ne. The statute's specific |anguage
5 created a construct which requires an investnent
6 vehicle -- a partnership or a corporation -- as an
7 aggregation vehicle fromwhich investnents would
8 be made in these communities. D versification
9 isn't always required, but it's beneficial and
10 | nportant.
11 Wen | was a young attorney, one of ny
12 mentors told ne after reviewing a draft of one of
13 nmy agreenents that it would be good for ne to
14 remenber that it is -- although inportant -- to
15 specifically craft how sonebody cones into a fund,
16 but it's equally, if not nore inportant, to nake
17 sure you've crafted how they're going to exit the
18 fund.
19 There are those who are interpreting the
20 statute narrowy, in ny view, to say that on exit
21 one can and should only be able to sell an
22 interest in the fund; and it brings to bear a
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1 guestion as to whether or not one could sell
2 assets and qualify for the exclusion benefit after
3 t he 10-year hol di ng peri od.
4 Hi story has shown that diversification
5 Is inportant. Single asset funds in and of
6 t hensel ves, where selling assets or selling the
7 interest would be alittle easier, will limt the
8 scope and intent of what | think this |egislation
9 was desired to do. Having funds that are
10 di versified and are nmulti-asset funds,
11 geographically, wll increase the public policy
12 i ntended by the statute, but also increase the two
13 parties that we're trying to bring together.
14 W're trying to bring together the capital of the
15 wealth that's in our country, and the communities
16 that have the need, allowing greater flexibility
17 on exit fromnulti-asset funds is going to be
18 critical.
19 To do this, you're going to need to
20 al l ow asset sales. | acknow edge inportance of
21 your obligations and the framework in which you
22 must operate to inplenent what has been provi ded
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1 to you in the statute. | believe you can do so
2 her e.
3 Specifically, I'd ask you to provide the
4 follow ng: Wen a QOF, structured as a
5 partnership for U S. federal inconme tax purposes,
6 di sposes of an asset in connection with a plan of
7 | i qui dation -- whether its partial or in full --
8 one should be allowed to have first the step up in
9 the bases of the asset, followed by a step up a
10 bases in the partnership interests.
11 As long as -- regardless of the tine
12 period involved -- that it is done as part of the
13 witten plan of |iquidation, you'll conply with
14 the statutory requirenent that there be a sale of
15 QOF interest. As we know, in alnpbst area of the
16 code, a redenption is viewed as a sale or
17 exchange.
18 The reason why this is also inportant
19 froman econom c standpoint is history has shown
20 that if you construct a transaction that requires
21 a sale of an entity, buyers wll require a
22 di scount in that purchase price because they don't
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1 know the latent liabilities that may or nmay not

2 exist within that entity. Alowng for asset

3 sales is going to give greater confidence that

4 both the return on capital will be there, thereby

5 i ncreasi ng the frequency of which there'll be

6 | nvestnments within these comuniti es.

7 |f you fail to provide that, what you

8 are doing through this statute is inposing an

9 uni nt ended econom ¢ penalty by forcing only

10 I nterest sales that was not intended. | think the
11 solution is straightforward. | would ask that you
12 allow that as long as the asset sales are in

13 connection with the plan of liquidation, that it

14 be permtted.

15 Second, | would encourage the ability to
16 use debt financing proceeds. Section 1400Z added
17 to the Internal Revenue Code; it didn't anmend or
18 take away from subchapter K | would like us to
19 continue to be able to utilize debt financing

20 proceeds distributions in a manner that is already
21 al | oned under the Section 752 Regs. |

22 acknow edge, inherent within the statute, is this
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1 concept that the equity invested should remain
2 i nvested for a 10-year period of tine to fulfill
3 the long-termcommtnent that this programis
4 I ntended to provide for these comunities.
5 So, | realize that a rational limtation
6 all ow ng debt finance distributions to only be in
7 connection with -- as |ong as supported by
8 eval uation -- appreciation above the zero-basis
9 dollars invested in these funds would be a
10 reasonabl e solution; and | ask you to take that
11 I nt o consi derati on.
12 The third topic is tax deferred
13 transactions within these funds. Setting up these
14 funds isn't going to be as easy as one woul d
15 think. | love the fact that inherent in the
16 statute we're requiring econom c devel opnent. The
17 fact that it has to be original use or substanti al
18 | nprovenent really speaks to what we're trying to
19 drive in these communities. But let's be honest,
20 devel opnent and startup businesses is the hardest
21 lift for real estate professional or
22 entrepreneurs; and there are going to be w nners
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1 and there are going to be those that are
2 unsuccessful ; and we shoul d support both of them
3 Part of supporting both of themis
4 allowng themto conbine or divide within the
5 construct that we've already provided within the
6 I nternal Revenue Code. So, whether there be a
7 stock-for-stock tax deferred reorgani zation, or a
8 Section 721 roll-up transaction -- |ike one would
9 see in an up-reach transaction -- we should
10 continue to allow the inherent benefits under
11 Section 1400Z-2, to conti nue.
12 | know we can do this; we've been doing
13 this for years. |In an up-reach transaction, we
14 sinply track the 704(c) built-in gain through to
15 its conpletion. W can do the sane here; and |
16 encourage you to allow that. Wat that will all ow
17 Is those funds that are struggling can be
18 aggregated with others to continue to fulfill the
19 pur pose, rather than require themto stand on
20 their own.
21 Finally, the last request | would nake
22

IS in connection with the statute's requirenent
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t hat you provide sone sort of reasonabl e period
for rollovers of investnents wthin the 10-year
hol di ng period. That one renenber -- again,
because an inportance of this being original use
or substantially inproved -- that these are
difficult projects. You've already acknow edged
i nherent in your actions in the proposed

regul ations that there needed to be a runway, and
that the 90 percent test's 6-nonth timng period
didn't match with devel opnent associated with
original use. And so, wsely, you gave us a
31-nmonth period as |ong as you have a worKki ng
capital safe harbor. Wen you think as what needs
to be reasonabl e when you have a rollover within
that 10-year period, you can | ook to other areas
of the code that have determ ned what is
reasonabl e.

One mght look to Section 1033, and | ook
at the three-year period that is provided there
when one has a condemnation proceeding and is
given three years to reinvest the proceeds from

t hat condemnmati on.
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1 Athird idea is to design one or nore
2 hybrid platforns that enable conventionally-owned
3 private or publicly-traded conpanies that intend
4 to locate in Qpportunity Zones to contract with
5 groups of managers and wor kers, enpl oyees,
6 organi zed as professional enpl oynent
7 organi zations, PEO s or staffing conpanies, where
8 t hose staffing conpanies, are thensel ves
9 structured as ESOPs or cooperatives.
10 These entities could be either be de
11 novo, start ups, or conversions of existing PEO
12 staffing conpany entities that becone enpl oyed
13 out .
14 Fourth, through any of the three prior
15 points of entry, | hope we m ght be able to design
16 new structures for collaboration with Qoportunity
17 Zone Funds that wll be taken off here, that wll
18 make it possible for enployees, workers and
19 managers in these firns to participate in the
20 appreciation of real estate value, and building a
21 real estate value that will happen in these
22 structures. That should be possi bl e.
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1 None of these four points of entry into
2 the opportunity zone and enpl oyee ownershi p i dea,
3 w || be possible however, w thout regul atory
4 clarification.
5 The addition to Qualified Qoportunity
6 Zones Regul ati ons we hope this Body wi |l consider,
7 Il nvol ves perm ssion to use a financial instrunent
8 called structured or synthetic equity which, in an
9 earlier era, 1997 to '99, three relevant bodies,
10 the Joint Tax Commttee of Congress, the Treasury,
11 | RS, and the ESOP community agreed with the Chief
12 Congress' legislative intent in pronoting enpl oyee
13 owner shi p.
14 Those di scussions created both rules and
15 nornms that have governed professional practice
16 since. In short, we are hoping that the | anguage
17 that was developed in that era, to be found in
18 what's call ed Section 409(p) of the code wll be
19 i ncorporated by reference to Opportunity Zones.
20 Wt hout wading too far into the
21 technical details of ESOP investing, the optimal
22

use of ESOP's structures takes place if enpl oyees
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own 100 percent of the stock of the enterprise,
maki ng use of what is called an S corporation
ESOP, (1naudible) that 1997, '99 tine period
ref erence.

Qut side investors whose capital is often
necessary to help grow these enterprises,
typically invest al ongside the ESOP using
I nstrunents worked out by Congress and Treasury,
the af orenenti oned structured or synthetic equity.

Specifically, we hope this body w Il
consi der adding to your definition of qualified
Qpportunity Zone stock | anguage that permts
synthetic or structured equity, within the neaning
of the al ready-established 409(p).

Thi s | anguage has been tried and tested.
Qur hope is that this Body mght, incorporate it
by reference and nake use of it as precedent.
Thank you very mnuch.

MR. DINWDDI E: Thank you. Any
guestions? Ckay.

MR. MACKIN.  Thank you.

MR. DINWDDI E: Thank you for your
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comments. W appreciate it. GCkay. Qur next
speaker, Steve dickman from Devel op Advi sors.
Thanks.

MR, GLI CKMAN. Good afternoon. Thanks
for having nme here, thanks to everyone for being
here. It's along day right. | don't know how
many | RS Hearings have 90-m nute waits outside,
but this one did.

So, nmy nane is Steve Gickman. |'mthe
Founder of Develop, LLC, we are a new Advisory
firm | just launched | ast Septenber to work
Qpportunity Zones Funds in the broader
mar ket pl ace. Before that | was the Founder and

CEO of the Econom c I nnovation G oup, along with

John Lettieri who spoke earlier, and | was the CEO

of that organization for five years, so they are
t he begi nning of when the Qpportunity Zones'
statute was first drafted, and then ultinmtely
I mpl enment ed.

Over the last six nonths |'ve travel ed
around the country, |I've nmet wth hundreds of

| nvestors and weal th nmanagers, real estate
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1 devel opers and investors, venture capitalists,
2 mayors, community | eaders, and fund nanagers,
3 trying to help themfigure out this marketpl ace,
4 how to use this program
5 There is a trenendous anount of capital
6 and energy and enthusiasmin that market, there
7 are hundreds of funds, they're raising tens of
8 billions of dollars of capital, or at least trying
9 to, and those funds all range of all shapes and
10 sizes from$25 mllion regional funds to
11 mul ti-billion-dollar national funds.
12 There are dozens of Cpportunity Zone
13 conferences every nonth, hundreds of articles
14 being witten about it, so that's all great news.
15 But here's the bad news, all this activity has
16 generated an enornous anount of specul ati on about
17 how t his programworks, nost of it is wong, nost
18 of it msinterprets both the statute and the Regs,
19 and also | believe in ny cases, wongly interprets
20 the intent of the program and the result of all
21 that conflicting informati on, and w thout nore
22 regulatory clarity, the marketpl ace is sonmewhat
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1 frozen now.
2 | talked to a nunber of the large wealth
3 managers around the country, they control
4 trillions of dollars of capital, nmuch of which is
5 interested in this program and maybe essentially
6 not been willing to put in the market yet, or put
7 funds on their platfornms, because they' re confused
8 about the rules.
9 So, I'lIl try to highlight nine issues
10 that | hear commonly, and I'll go through them
11 very briefly, because | only have 30 m nutes, |
12 under stand. (Laughter)
13 Many of which have been covered, but |et
14 me run through quickly, |I'mhappy to neet
15 afterwards or to answer any questions you guys
16 m ght have.
17 First is the timng of when initial
18 | nvest nents have to depl oyed, we've tal ked about
19 this at length, et ne say, without a doubt, and I
20 think part of your letter fromthe congressi onal
21 co-sponsors | ast nonth, Congress intended this
22

programto be used by diversified portfolio-style
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1 funds, being intended for Treasury and |IRS to cone
2 up with the tine period for both investnent and
3 rei nvest nent .

4 | think the ideas you' ve heard

5 frequently today, but a 12-nonth ranp up, or grace
6 period at the beginning of that iInvestnent period
7 makes sense. The reality is, these funds are in a
8 conplicated asset class. They have to do real

9 estate devel opnent, which requires a | ot of noving
10 pi eces, many of which are not within their

11 control, or they have to identify businesses

12 around the country, many of which have been

13 outside of capital markets for investnent.

14 That takes tine to ranp up that

15 I nfrastructure, particularly because nmany of these
16 are new funds, and I think without a ranp up

17 period, we will mss sonme of the market activity
18 we coul d ot herw se be seeing.

19 Rel ated to that is the reinvestnent of
20 interimgains, this is the nost inportant issue |
21 beli eve that needs to be address in the Regs,

22 again, nade clear in the congressional letter is
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1 Congress intended there to be reinvestnent in
2 t hese funds, and intended that reinvestnent to be
3 done in a way that didn't either sacrifice the tax
4 benefit or |engthen the holding period, than in
5 i nvestor had to invest in their Qpportunity Funds.
6 The benefit is neant to be tied to an
7 i nvestor's stake in the fund, not in the
8 | ndi vi dual assets, and the program was neant for
9 | nvestors to nove fromasset to asset wthin the
10 tenure tinme that they were invested in the Fund.
11 This is particularly inportant for
12 busi ness investors, nmany tinmes the liquidity event
13 for a business investors won't be in their
14 control. There will be a nerger, or there will be
15 an acquisition (inaudible) mnority stake in the
16 conpany and before that 10 years, they wll find
17 t hensel ves facing an event that could blow up the
18 economc -- the tax benefit for all the investors
19 of the fund.
20 O her cases, because they have to nake a
21 fiduciary decision to sell early. They should be
22 allowed to reinvest that proceeds and hope for the
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remai nder of that tenure holding period in a new
asset to achieve the full benefit.

This is an issue | haven't heard today,
that investnent by LPs into funds through
aggregated vehicles. So, what | nean by that, is
| nvestors have 180 days to invest in funds, nmany
weal th managers would normal |y acconplish that by
creating vehicles to aggregate that capital and
t hen provide advice on which funds those investors
shoul d be | ooking at, because they have a certain
track record, or have a certain understandi ng of
t he program

| "' m not suggesting to extend the 180-day
period, which is set up in the statute, but it's
uncl ear whether an investor has to invest directly
in the fund, or can do so through an internediary
or an aggregator, and | believe that will allow
for far nore capital, and far nore institutional
weal th managers to participate in the marketpl ace.

The treatnent of land. So the
regul ati ons nmake clear that |and can never be

originally used, in the revenue ruling, but also
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1 that it doesn't have to be substantially inproved
2 in the case a building is being inproved on top of
3 it. | think it's nuch quite a bit of confusion in
4 the mar ket of what happens when you just buy w ong
5 | and.

6 The intent of the programlists for |and
7 to be qualified business property; that neans that
8 it should have to be substantially inproved, |and
9 maki ng was not considered in the drafting of the
10 programto be use of the programw thout sone sort
11 of 1nprovenent of that |and.

12 | do think Treasury and I RS has to nmake
13 cl ear though how the treatnment of raw |l and, as

14 devel opers call dirt, would be considered in this
15 program

16 Subst anti al inprovenent: substanti al

17 | nprovenent, many tinmes |I've heard of the

18 circunstance where a real estate devel oper has to
19 substantially inprove the property and we have a
20 statue within 30 nonths increased its basis by 100
21 percent, but that property then is inconplete,

22

It's not capable of generating revenue, requires
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1 new i nvestnent to be conpl et ed.
2 Ri ght now there's a great deal of |ack
3 of clarity, of whether that sort of property wl|l
4 neet the test. It was certainly intended for
5 devel opnents that |asted | onger than 30 nonths to
6 be allowed as long as it net the inprovenent test,
7 but because of the nature of the definition of
8 how acti ve busi nesses and gross incone are
9 treated, | believe that Treasury and I RS shoul d
10 clarify that point as well.
11 Two very common issues, again in the
12 real estate context which I think Dan Cullen
13 expl ained pretty well, at |east one of them our
14 refinanci ng depreciation. Regularly, devel opers
15 are struggling with the issue of refinancing, and
16 tax-free distributions.
17 | believe they should be allowed as they
18 are now, under partnership tax law, but | do
19 bel i eve that Congress intended for the original
20 equity to stay invested for the period of tine of
21 their investnent in that asset, and thus
22 refinancing should only be allowed to the extent
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It represents appreciation. So, a return on
capital as opposed to a return of capital.

Simlarly in the case of accel erated
depreciation, there's a question of whether
i nvestors will get the full step up in basis, and
whet her or they will be on the hook for
depreciation recapture. | think that there's a
bit of conflict here, on howthat will be treated,
or least for a lack of clarity.

In ny view, there's nothing in the
statute that requires depreciation recapture and
woul d argue that accel erated depreciation should
be allowed, as it is now under the code; w thout
depreciation recapture if you qualify for the full
step up in basis.

W' ve tal ked about the gross incone tax
test at length. So, let nme just say briefly two
points. One, when Congress pulled from1397-Cto
use elenents of the Enterprise Zone Statute to
define the Qpportunity Zone Statute, it only
pul l ed fromsections 2, 4 and 8, it did not pull

fromany of the other four sections that included
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a tighter geography, and it did it by design.

The gross incone test was never neant to
apply to the zone in which the businesses were
| ocated. The reason for that is that the zone's
busi nesses are |located, are by definition,
| ow-i ncome, high-poverty, and thus for growh
busi nesses to be successful, they would have to be
able to sell all over the country and all over the
wor | d.

There's nothing in the statute that
requires a tie to geography, and | believe that
that additional regulatory | anguage is a m sread
of congressional intent, and nore inportantly wl|l
sharply Iimt the ability to use this programto
I nvest in high-growth business, in manufacturing,
and others that were really the focus of this
program from t he begi nni ng.

| want to address and advance the
guestion on server farns, or data centers. This
program does not test job creation, and shoul d
now. Wile those are -- it was neant to be a

program desi gned for econom c devel opnent, and
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whil e those are not the types of investnents that
create a lot of jobs, and I think would be a
mnority of the investnents in this program
regardl ess, there are prograns that lead to
econom ¢ devel opnent, they provide |ocal property
taxes, and sal es taxes on the extensive anount of
construction, energy use and equi pnent purchases
that are needed in those types of facilities.

So, | do not believe IRS should be
pi cki ng and choosi ng between different types of
econom ¢ devel opnent, as long as it neets the
statute.

Exits fromdiversified funds, this is
al so frankly an extrenely inportant issue. That
there's a wi despread belief in the nmarket that
di versified funds cannot be created in the statute
because exits at the asset level wll create tax
events before the full step up in basis, even
after the fund has held its investnents and assets
for 10 years or nore.

That was certainly not the intent. |

believe a wi nd-down period is both expected by the
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| RS heari ng
1 mar ket gi ven the nunber of diversified funds that
2 have been created, and it's the only way to get
3 | arge-scal e capital flow ng through this program
4 And | do hope that the IRS will provide
5 for sone kind of wi nd-down period after a fund has
6 net its tenure holding requirenent, to allow for
7 it to wind down individual assets before it
8 redeens interest in the fund to ensure there's no
9 uni nt ended tax consequences for investors, that
10 have net all the requirenments of the program
11 And then |ast issue | want to point out
12 is carried interest. The regul ati ons nake cl ear
13 that special allocations and Opportunity Zone
14 Funds are allowed -- are allowable for
15 I ncentivized interest.
16 In a typical fund structure, a GP or
17 managenent conpany would invest 1 to 5 percent of
18 capital for a 20 percent stake in the fund, which
19 are treated for capital gains for tax purposes,
20 and given the all owance of the special allocation,
21 | believe that 1 to 5 percent if used -- if funded
22 by (inaudi ble) over capital gains, should receive
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1 the full 20 percent treatnent.
2 And the main reason is | think a very
3 | nportant one about alignnent between GPs and LPs.
4 Fund managers will in nost cases have full control
5 over the investnent decision of the funds. |If
6 their incentives are not aligned in terns of the
7 | ength that they have -- this is ny |last coment,
8 | know |'m over -- Thank you. Thank you for
9 bearing with ne.
10 | f those incentives are not aligned so
11 that GP and LP share that sane interest based on
12 how funds are typically structured, | believe
13 you'll see funds not neet that full tenure, or
14 really in nost cases 12-year holding tines that
15 required by the tine of fund raising then dissolve
16 the fund, and will tend to revert back to their
17 five- or seven-year hol ding spans which is not,
18 agai n, what the |egislation intended.
19 So, | had ot her concluding renarks,
20 which is to say, | thank you for the tine, and |I'm
21 happy to take any questi ons.
22

MR. DINWDDI E: Thank you. Before we
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1 take it to questions, |I'lIl just respond to your
2 coment or question. That normally there's not a
3 90-mnute line to get into an I RS Hearing. And |
4 do appreci ate your perseverance, and on behalf of
5 t he Agency, | apol ogi ze for --
6 MR. GLICKMAN: | skipped the line as a
7 speaker, | cut in front of many people, probably,
8 in this room
9 MR DINWDDI E: | actually understand
10 that, and | understand, unfortunately, that at
11 sone point this nmorning we exceeded, or reached
12 capacity, and of course then that becones a fire
13 hazard, and security did turn away non-speakers
14 for which | think that's very unfortunate, and not
15 our intent by any neans.
16 | wll just use this nonent to say, you
17 know, to the extent you know anyone who had that,
18 pl ease apol ogi ze -- to please accept or apol ogi es
19 fromthe IRS. There seens to have been sone
20 confusion, and |I'm not sure exactly why, because
21 we had provided security ahead of tinme, a |list of
22 t he nunber of people who were planning to attend.
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1 W w il make sure for the future

2 hearing, form NPRM or other hearings, obviously

3 this is a popular topic, and we appreciate all of

4 the comments, we do appreciate those who waited in

5 line a long tine. And we will use a |larger

6 facility to make sure, at least to try to nake

7 sure that we don't have the sane problemin the

8 future,.

9 Anyway | just wanted to get that out

10 there. You kind of gave ne the opening for it.
11 MR. GLI CKMAN. For the record, there

12 wi |l be future hearings, though?

13 MR DINWDD E: Well, there will be a
14 future hearing on NPRM 2, I'mnot sure there wll
15 be a future hearing on this, since this is the

16 hearing on NPRM 1, which we hope to finalize this
17 regul ation. But we wll see, because as wth any
18 regulation that's under process, there's a lot to
19 do, and as we have heard here there are a | ot of
20 coments, and we're not done with all of themyet.
21 So, with that, anyway as an interl ude.
22 Let ne see if there are any actual questions
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1 regardi ng your comments. GCkay. Well, we
2 appreciate --
3 MR, GLI CKMAN:  Thank you for the tine.
4 MR. DINWDDI E: Thank you very nuch.
5 SPEAKER: Maybe JFK Stadi um next tine.
6 (Laughter)
7 MR DINWDD E: | don't think we need
8 sonething quite as |arge as JFK Stadi um which was
9 t he recomendati on fromthe audi ence.
10 Ckay. Next we'll turn to speaker nunber
11 20, Mark Wlensky. |Is Mark here? Oh. There he
12 is. Ckay. | know |l saw himearlier, so.
13 Wel cone!
14 MR. WLENSKY: | am Mark Wl ensky. | am
15 an Attorney at Meltzer Lippe, |'mhere
16 representing the Anerican Bar Associ ation Section
17 of Taxation with submtted comments, particularly
18 the real estate community's comments on January
19 10t h.
20 There were a | ot recomendations in
21 those comments as comments with that, nmany of the
22 | ssues that we covered have al ready been di scussed
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here today at | ength.

| chose two, for tinme [imtations, and
"Il talk about the comments regarding 752, and
"Il go alittle slower than sone of the other
speakers, because the issues have already been
addressed, and al so comments that we had regarding
| and, which obviously are frustrating a | ot of
people, out there in the comunity.

So, Section 752 comments were --
under st ood that the proposed regul ati ons do say
that the 752 allocation of debt would not be
treated as a separate investnent, or separate
I nterest for purposes of determning -- have the
step up replies, that you woul dn't have two
separate interests. But there is a | ot of
confusi on about the interaction between 1400-Z22,
and Subchapter K, and how the 752 Debt Allocation
Rul es, cone into effect.

Do you get basis? Does the investor get
basis for it's such share of 752 debt. G ven the
statute tal ks about the basis of the investnent

bei ng zero, while people are generally confused
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here, and our recommendati on was certainly that we
need clarification that the partnership basis
| ncl udes the 752 debt share for purposes of | oss
deductions during the period the investnent is
hel d, and for purposes of distributions.

For instance, distribution of profits,
soif it's $10 a profit for year one, does basis
| ncrease beyond zero -- does normal Subchapter K
Rul es apply during the holding period of the
I nvestnment. Certainly ask for clarification that
| osses can be deducted to the extended basis under
Subchapt er K

Goi ng forward, we recommended t hat
non-1iquidating cash distributions did not result
in taxable gains to the extent they woul d not
result in taxable gain under Section 731. W also
recommended that the treatnent of non-I|iquidating
di stributions of property also receive the usual
subchapter K benefits. W recognized that to the
extent property is distributed, that mght clearly
reduce the 2026 gain pickup because the investnent

woul d be substantially | ess because of the prior
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1 property distribution. And to avoid any abusive
2 situation we thought in 2026 the gain pickup woul d
3 I ncl ude the prior value of property distributions.
4 Now, clearly, if a taxpayer chose to have a
5 non-1iquidating distribution of property prior to
6 2026, it would also potentially reduce its 10-year
7 step-up opportunity, and so we don't necessarily
8 see that happening a lot, but that there are
9 ci rcunst ances where we coul d see a taxpayer taking
10 t hat route.
11 Treatnment of -- we tal ked about whet her
12 or not in our coments a special anti-abuse rule
13 was needed. Qur comments did not suggest that the
14 i nvestnments stay given the normal -- in particular
15 given the normal operation of a lot of real estate
16 prograns, particularly wth guaranteed financing,
17 Section 8 financing or whatever, FHA | oans, where
18 the | oans are 90, 95 percent of value after
19 several nonths of holding, and that's typical in
20 the | ending and business nmarket in real estate.
21 W did not think that the initial investnment had
22 to stay in the partnership.
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1 On the other hand, we thought that there
2 wer e enough anti-abuse rules in the subchapter K
3 to address abusive situations where it's just cash
4 in with the intent of financing out the noney.
5 But if that's customary in the nmarket, if the debt
6 Is used to pull the cash out, it would be up to
7 the anti-abuse rule out there already | think to
8 deal with that situation.
9 W had a | ot of questions about the
10 step-up. It's creating a |lot of confusion where
11 the statute refers to the step-up in basis to the
12 val ue of the interest and whether that value is
13 the net value of the interest or the gross val ue
14 or the partner share of gross value. If it was
15 net val ue, you can inmagine -- and there are sone
16 people in the tax world who think it's net val ue
17 -- that's going to create a fairly usel ess step-up
18 i f you don't then add back in the debt share.
19 Many, many exanples you can think of pretty easy.
20 It just won't work if it's net. So our hope is
21 that it's a gross fair market val ue approach.
22 And there are situations where we did
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have an i ssue whether or not if you do step up and
you acquire | osses, to what extent are | osses
recaptured? Cbviously there's going to be
negative basis -- negative capital, excuse ne,
negati ve capital in circunstances where there's
been debt finance distributions in excess of basis
or if, in fact, there have been | osses.

So we had a typical situation where
someone puts in $100 and it's worth 1,000 and they
pull out the 1,000 through debt. If it was net,
clearly there's going to be a |large gain for that
i nvestor if you only gets stepped up to net. If
the person waits the extra two days and he's well
advi sed and hi s advi sor says, no, no, no, don't
pull out that cash, don't pull out the cash, then
you'll get a full step up. GCkay. But, you know,
we're in a situation now where two relatively
simlarly situated taxpayers were treated very
differently. W don't think this should be a big
trap for the unwary.

Ckay, nmoving on to |land, we tal ked a | ot

about land here today. | do think Revenue 2018- 29
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1 was helpful. It did create a ot of confusion. |
2 mean, you do have a situation where a fund is
3 taking 24 nonths to renovate property, which
4 wi t hout a working capital exception at the fund
5 | evel adds to, you know, confusion out there in
6 the tax world. | nean, was that fund paying
7 penalties along the way for all that cash it was
8 hol ding? W don't think so. That was probably
9 not i ntended.
10 But besides that point, we just had a
11 gquestion of whether or not the land is a good
12 asset, you know. So the situation we have -- and
13 we had pushback here on aggregation. W heard it
14 already this norning. But the ruling seens to
15 suggest sone sort of aggregation, that sonehow the
16 | and, even though it's untouched, in the ruling
17 It's sonehow a good asset for the 90 percent test.
18 It's uncl ear.
19 The land is -- nothing has happened. In
20 the ruling nothing happened. Not a dollar is
21 added to the land. So was the land -- are you
22

saying the land is a good asset or not for the 90
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1 percent test? And we'll have a | ot of situations,
2 as the comunity has spoken today, where really
3 it's the funds investing in partnerships that
4 already own the land. | nean, that's going to
5 happen a lot. Funds are going to invest. They're
6 pul ling together cash and they're going to invest
7 i n partnerships that already own | and.
8 And that |and has been sitting in that
9 partnership for a long tine and they're going to
10 construct buildings or renovate buildings, one or
11 t he other, vacant |land or just knock down the old
12 bui | di ngs and construct new buil di ngs on that
13 | and. And so how does that work, you know? And
14 our recommendati on was, generally speaking,
15 sonmewhat consistent with 2018-29, well, yeah, the
16 | and wasn't purchased after 2017 technically, but
17 it's still a good asset to the extent you've
18 substantially inproved or put up a new buil ding as
19 it were on that | and.
20 W al so tal ked about renedi ati on cost
21 for the land. What happens if the -- that's it?
22 Ckay.
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1 MR DINWDDIE: That is the 10 m nutes.
2 MR. W LENSKY: | wel conme your questions.
3 MR DINWDD E: | would just add we do
4 appreci ate the ABA comments. They were wel |l
5 consi dered, obviously fairly lengthy. A nunber of
6 the topics you' ve touched on are really issues
7 that no doubt we'll talk about if you stay tuned
8 for NPRM2. But | don't knowif there are any
9 speci fic questions from anybody.
10 MR. W LENSKY: Appreciate it. Thank
11 you.
12 MR DINWDD E: Al right, Mark. Thank
13 you very much.
14 Ckay, that takes us to speaker nunber
15 21, Regina Staudacher -- you can certainly correct
16 nmy pronunciation -- from Howard & Howard. Good
17 af t er noon.
18 M5. STAUDACHER: Good afternoon. Good
19 af ternoon and thank you for the opportunity today.
20 My nane is G na Staudacher. | ama nenber of the
21 | aw firm Howard & Howard where we have offices in
22 and near many Qpportunity Zone locations. | am
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1 going to be brief because | do have a flight to
2 catch back to Detroit, but | really appreciate all
3 of the coments that were nade.
4 | am here representing the comments from
5 many famly offices and snmall businesses in
6 regions that could be very nmuch affected by
7 i nvestnents in these | ocations, including areas
8 such as Flint, Mchigan, and Peoria, Illinois, and
9 other areas like that, as well as working with
10 their econom c devel opnent communities to find an
11 answer that will work for investnents in those
12 comuni ti es.
13 So first, | want to commend all of you
14 on the thoughtful comrents that canme out in the
15 proposed regul ations |ast year. They were
16 trenmendously hel pful and they did allow us to pull
17 the trigger on a nunber of investnents that we
18 were already looking at. So it did put sone speed
19 and action into investnents fromfamly offices,
20 so that was a very exciting -- those were very
21 exciting transactions that did happen as a result
22 of your good work.
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1 So | do, | commend you for those regul ations and
2 for -- although it may not have felt speedy at the
3 tinme, but when they did cone out they were very
4 hel pful .
5 So given, again, the length of today's
6 sessions and a lot of repetitive comments, |'m
7 going to limt ny first -- | did submt sone
8 coments ahead of tinme although they were brief.
9 My first comment is in the area of
10 estate planning, and the second is in the area of
11 the ability to sell the underlying assets.
12 First, in the area of estate pl anning.
13 We encourage you to consider expansion of the
14 regul ations to allow an el ection by a grantor or
15 its estate, to bifurcate the election, the
16 Qualified Opportunity Fund election, in the
17 I nstance where a grantor nmay di e before Decenber
18 20, 2026. Now | know that sounds specific, but the
19 reason for that is that to the extent that we have
20 famly offices and estate plans that are already
21 I n exi stence, unw nding sone of that to take
22 advantage of the transfer of wealth into
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1 Qpportunity Zone instances could be even nore
2 conpl ex and is pushing those types of options
3 outside of their estate plan. So it's sonething
4 to think about.
5 Wthout relief in this area we do think

6 that we could have Iimted utility of the OZF to

7 be used as an integral part of current estate

8 pl ans where significant wealth could be

9 transferred into new opportunities on property or
10 busi nesses. Hence we encourage Treasury and the
11 | RS to consider a provision that would all ow

12 grantor trust options where the QOF el ection can
13 be nmade at the grantor |level while allow ng the
14 trust to invest proceeds in a Qualified

15 Qpportunity Fund. Simlar to the

16 partner/partnership situation but different

17 because of the grantor trust situation.

18 This would result in the sane anount of

19 tax paid, but allow for taxpayers who al ready have
20 existing estate plans utilizing grantor trust, to

21 participate in QZF investnent strategy.

22 And then ny next comment mrrors many of
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1 the others in front of me. Seeking clarification
2 and nmaybe expansion on the definition and
3 eligibility of the sale of the underlying
4 l nvestment as a neans to exit the OZF Qualified
5 Qpportunity Fund itself. And based on our current
6 efforts in advising small businesses and famly
7 of fices, we have found that the sale of an
8 interest in the Qualified Qoportunity Fund is the
9 only neans by which exiting that investnent is a

10 deterrent to that investnent.

11 The results of having to sell the

12 interest of the Qualified Opportunity Fund to exit
13 an i nvestnent creates unnecessary conplexity in
14 structuring a workable structure for a Qualified
15 Qpportunity Fund investnent and i npedes the

16 mar ketability of the Fund and its underlying

17 assets. W believe that Congress did not intend
18 for this result, as this poses significant and
19 unnecessary exit challenges that are contrary to
20 normal busi ness practices and di m ni sh the

21 mar ketability of the OZF in reducing the overall
22

val ue of the underlying assets.
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1 I n sunmary, we are seeking inproved
2 gui dance regarding the |iquidation of QOF
3 I nvestnents, and particularly the ability to sell
4 t he underlying asset as an option to exit an QZF
5 I nvest nent .
6 Thi s concludes ny comments, and | thank
7 you very nmuch for this opportunity.
8 MR. DINWDDI E: Thank you.
9 M5. HANLON- GOLTON:  Thank you.
10 MR. DINWDDI E: Any questions? So thank
11 you very nuch.
12 Ckay. That brings us to Speaker Nunber
13 22, Scott Dacey. Al right, I wll let the
14 speaker introduce hinself, but | think you're here
15 on behalf of the Salt Ri ver Pinma Anericopa |Indian
16 Communi ty.
17 MR. HARVI ER  Good afternoon. First of
18 all I would like to thank the panel for giving ne
19 this opportunity here this evening to voice ny
20 coments into record. Those of you that m ght
21 know Scott Dacey, |'mnot Scott Dacey. O you'd
22

think Scott Dacey stayed out in the sun quite a
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1 bit.
2 Just by way of introduction, my nane is
3 Martin Harvier, I'mthe current President of the
4 Salt River Pima Anericopa Indian Community in
5 Arizona. Qur Community is |ocated in the Phoenix
6 Metropolitan area where we share common borders
7 with the Cties of Scottsdale, Tenpe, and Mesa.
8 We were established by Executive Order in June of
9 1879 by then President Rutherford B. Hayes.
10 Today the Community has nearly 10, 600
11 menbers that are enrolled in our Community. And
12 our Reservation | and base is approximately 52, 600
13 acres, all of which are |ocated in a designated
14 Qpportunity Zone.
15 By way of background, we |earned of the
16 Qpportunity Zone Program sone nonths after the
17 enactment of the Tax Cuts and Jobs Act when we
18 wer e approached by the Arizona Conmmerce Authority
19 to consider being nomnated to participate in the
20 Program U timately Governor Doug Ducey did
21 nom nate the census track that included our entire
22 Reservation, and the Federal Governnment approved
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our nom nati on.

Fol | om ng the designati on we began
wor ki ng w th devel opers, and quickly | earned the
| and status of Tribal Reservation Land nay be a
limting factor in using the Cpportunity Zone
designation. Very sinply because Tribal and
allotted lands are held in trust by the United
St ates Governnent on behalf of the Community and
our nenbers. And therefor are not to be sold.

Wthout the US Treasury providing a
| ong-term ground | ease option our participation in
the Programlikely will be mnimal. It should be
noted that of the 22 Tribes |located in Arizona, 17
of them in 15 counties, possess |ands that were
desi gnated as Qpportunity Zones. W know t hat
many Tri bes outside of Arizona have al so received
this designation, primarily because of economc
chal | enges faci ng many Reservations throughout
Aneri ca.

VWhil e our Community is pleased to have
received this opportunity, | would |like to take a

noment to outline the specific problens that exist
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I n the proposed regulation facing Tribes, and

per haps any other jurisdictions that are | ooking

at econom c devel opnent projects on publicly owned

| ands, including State, County, and ot her
gover nment owned | ands.

As with nost publicly owned | ands,
Federal Indian trust |ands cannot be transferred
through a sale. As a result, in our experience
| ong-term ground | eases are typically used where
third-party devel opnent is occurring on trust
| and. These ground | eases are proving to be
probl emati ¢ because a | easehold interest is not
treated as a qualifying asset under the
Qpportunity Zone provi sion.

Qualified Opportunity Zone busi ness

properties nust be acquired by purchase. And the

term "acqui red by purchase" does not appear to
I nclude a | easehold interest such as a ground
| ease.
Specifically, an Qpportunity Fund nust
hol d at | east percent of its assets in Qualified

Qpportunity Zone property, which includes
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Qualified Opportunity Zone busi ness property. And
Wi th respect to the Qopportunity Zone busi nesses,

at |l east 70 percent of the real property owned or

| eased by the trade or business nust be Qualified
Qpportunity Zone busi ness property.

Since a | easehold interest involving a
ground | ease is not considered Qualified
Qpportunity Zone business property, which is a
qualified asset, the value of such | easehold
| nterest cannot exceed 10 percent of the Qualified
Qpportunity Funds total asset or 30 percent or the
tangi bl e property asset of a Qualified Opportunity
Zone busi ness.

The proposed regul ations incorporate a
met hod for neasuring asset val ues by using the
val ue of the asset recorded on the applicable
finance statenent or the Qualified Opportunity
Fund or the Qualified OCpportunity Zone busi ness.

Further, the proposed regul ation al so
| ncor porate another nethod for neasuring asset
val ues when the applicable finance statenent

nmet hod i s not applicable, by using the cost of the
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1 asset.
2 Recent changes to the GAP accounti ng
3 acquired the recognition of |easehold interest at
4 t he present val ue of the prospective | ease
5 paynents over the termof the | ease, often between
6 50 and 99 years. Under the applicable finance
7 statenent nethod the extensive term of these
8 | easehol d interests likely results in a
9 non-qual i fying asset value of greater than 10
10 percent of the Qualified Opportunity Fund's total
11 asset, and possibly exceeding nore than 30 percent
12 of the tangible property asset of the Qualified
13 Qpportunity Zone business. Wiich may cause the
14 Qualified Opportunity Fund to fail the 90 percent
15 asset test and may cause the Qualified Qpportunity
16 Zone business to fail the 70 percent tangible
17 property test as well.
18 As a result, the value of the | easehold
19 i nterest involving the long-termground | ease is
20 unclear with respect to using the cost of asset as
21 a met hod.
22 Solutions. Wth these points in m nd,
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our Community would like to propose both a
short-termand | ong-termsolution. The short-term
solution is to clarify the proposed regul ation.
And the long-termsolution is to seek a technical
change to the Qpportunity Zone portion of the Tax
Cuts and Jobs Act of 2017.

In this rule nmaking process it is
| nportant to provide certainty for transactions
using long-termground | eases. The alternative,
It can provide certainty, would be to provide
Qualified Opportunity Funds and Qualified
Qpportunity Zone businesses with the ability to
choose to use incone tax basis for determ ning
asset values with respect to the 90 percent asset
test and the 70 percent tangi ble property test.
An operating | ease typically has no incone tax
bases. Accordingly, by using incone tax basis to
determ ne the value of an asset, the |easehold
interest for an operating |lease will have zero
val ue for the purpose of the 90 percent asset
test, and 70 percent tangi bl e property test.

We believe having a non-qualifying asset
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wth zero value should not be problematic. W are
aware of the preanble to the proposed regul ati ons
request, comments on the suitability of the two
val uati on net hods, and whet her anot her net hod,
such as adjusted tax basis, would be better for

t he purpose of assurance and adm ni stration.

We believe using incone tax basis would
be adm nistratively convenient. Since the
Qpportunity Zone provisions al ready use incone tax
bases for determ ning the non-qualifying financial
property limtations set forth in the Code, with
regard to the long-termsolution we believe there
Is nmerit to consider a technical change to the
underlying | aw that specifically recognizes the
use of long-termground | eases as being suitable
i nstrunents when eval uati ng appropriate investnent
conditions for Qpportunity Zones.

| am hopeful you will consider and
i ncl ude the Community's reconmendation into the
final regulations. Providing clarity wll unlock
the full benefit of the Cpportunity Zone

I ncentives on Tribal Lands and on State and

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE

Doc 2019-5874
Page: 192 of 213

| RS hearing Page: 192
1 Muni ci pal owned | ands.
2 And in closing, again | want to thank
3 the panel for this opportunity. You know,
4 becom ng the President of ny Community didn't call
5 for ne to be a tax | awer.
6 MR DINWDDI E: 1t helps.
7 MR HARVIER And I'mstill not a tax
8 | awyer. But in neeting with staff and attorneys,
9 you know, as a Tribal Leader | do have the
10 responsibility to provide for ny Menbers. And |
11 see this as an opportunity for devel opnment in our
12 Community. |If we're going to be identified as a
13 Zone, an Qpportunity Zone, if a devel oper cones to
14 our community and they don't get the sanme benefits
15 that they get across the street, they're going to
16 go across the street. And |I'm just hoping today
17 wth the comments that |'ve submitted, that it
18 woul d be | ooked at sone changes again on Tri bal
19 Property. | appreciate the tinme. Thank you.
20 MR, DINWDDI E: Thank you. Any
21 guestions? No? W have heard from nmany peopl e
22 that in addition to the question of long-term

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



DOCUMENT SERVICE

Doc 2019-5874
Page: 193 of 213

I RS hearing Page: 193

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

| eases where real estate is not susceptible to any
ot her kind of transfer of use, many startups that
m ght be appropriate devel opnent vehicles in | ow
| nconme communities, necessarily will operate with
| eased property, personal property in ternms of
what they use to run the business. And we have
heard many people say that if the statute says

t hat owned and | eased property goes into the
denom nator for what is now proposed to be a 70
percent test, there ought to be sone way in which
it can get into the nunerator as well.

So the question that | have for you is
that is it correct to assune that other than the
di sproportionate i npact that a | easing rule would
have for your Community, technically the |easing,
if there is a response to that |easing question in
the regulations, there are not distinctive needs
that your situation would require to be addressed,
t hat anyt hi ng whi ch addresses | easi ng nore
generally would be equally useful or not useful,
as far as you're concerned?

MR. HARVIER Well | think, again, the
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| and itself being held in trust for the Comunity
and the Tribe, again | don't believe there's any
type of agreenent or prom se that anybody can nake
as far as that |and just because of how it's held.

MR DINWDDIE: |'msaying only that you
all have no choice but to | ease.

MR. HARVI ER  Exactly.

MR DINWDDIE: A lot of other people
| ease even though they could sell. And a | ot of
busi nesses end up with | eased real and personal
property, and they have asked us to respond to
t hat business exitancy fromthe investors' side.
And from what you've described, it seens as if a
rul e that addresses that need, or fails to address
t hat need, would be equally good or not good for
you all. And | just want to nmake sure that there
Isn't a special aspect to your circunstances.

MR. HARVI ER:  No.

MR DINWDDIE: | do appreciate that.
Thank you.

MR. HARVI ER  Thank you.

M5. HANLON- BOLTON: So |'ve been told
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1 recently that the, for lack of a better word,
2 permtting process for you to |l ease out land to
3 outside the Tribe, you have to go through the
4 Departnment of Agriculture -- Interior.
5 MR. HARVIER Interior.
6 M5. HANLON- BOLTON: Interior. How |long
7 i s that process?
8 MR HARVIER Well, 1'll tell you, |
9 think other Tribes process mght take a little bit
10 |l onger. | think we have a good relationship with
11 the Interior and the Bureau of Indian Affairs.
12 And, you know, they're still in the process
13 because a | ot of the |and | eased is owned by
14 i ndi vidual Tribal Menbers, it's actually trying to
15 | ocate those Tribal Menbers so that they can sign
16 of f on devel opnent.
17 M5. HANLON- BOLTON: Okay. So it doesn't
18 necessarily add, you know, two years to the
19 process or --
20 MR HARVIER No, | think it just --
21 wel |l --
22

M5. HANLON- BOLTON: It depends.
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1 MR. HARVIER It's a process, but |
2 bel i eve we have a good professional staff to have
3 good rel ati onshi ps.
4 M5. HANLON- BOLTON: Okay. Thank you.
5 MR. DINWDDI E: Anything el se?
6 MR. HARVI ER  Thank you.
7 MR. DINWDDI E: Thank you. GCkay. That
8 brings us to the last nane on the |ist, Nunber 23,
9 is it Todd Leverette? Todd Leverette representing
10 Denocracy at Wrk Institute.
11 MR. LEVERETTE: Good afternoon
12 ever ybody.
13 MR. DINWDDI E: Good afternoon.
14 MR. LEVERETTE: When | found out | was
15 going to be the | ast speaker, | knew | would
16 ei ther being playing the role of the best for |ast
17 guy or the guy stopping everyone from goi ng hone.
18 And fromthe | ooks on everybody's faces, | think
19 |'"'mthe latter. O naybe | do both.
20 Wel |l once again, ny nane is Todd
21 Leverette. And | serve as a Program Manager of
22 the Legacy Business Initiative at the Denocracy at
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Wrk Institute. Were we uplift the ploy and

| ncubat e enpl oyee ownership as a tool for building
a better and nore just social and econom c system
here in this country.

You heard fromone of nmy conpatriots and
col | eagues in the enpl oyee ownership field, M.
Chris Mackin, who did a great job earlier of
expl aining ESOPs in the enpl oyee ownership world
generally, and sone of the real inpact that the
enpl oyee ownership world has on wealth creation in
this country.

Note that | cone representing the
enpl oyee ownership world broadly, advocating both
on behalf of ESOPs and advocating on behal f of the
wor | d of worker Co-Qperatives, which are built
upon many of the sanme principles and best
practices that aninmate ESOPs, those of shared
owner shi p of business enterprises by their
wor kers, broad risk and profit sharing, and the
stabilization and anchoring of living wage jobs in
the communities where they're needed the nost.

Wrk of Co-Operative are also afforded a
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preferred tax status enjoyed by the w der world of
Co- Operati ves under Sub Chapter T of the Internal
Revenue Code, which sone of you may be famliar
wi t h.

In the Co-Qperative, worker
Co- Operatives are very often the form of enpl oyee
owner shi p that m crobusi nesses that are naking
| ess than a mllion dollars a year, and that are
often found in econom cally underinvested
nei ghbor hoods, |ike those pulled out by
Qpportunity Zones, utilize when the cost of a ESOP
plan may be out of reach for them

So as all that has been said here today
is discussed, | inplore you to think about
| anguage and interpretations that are inclusive of
all fornms of enployee ownership, ESOPs, worker
Co- Operatives, and other forns such as enpl oyee
ownership trusts. And |I'm always available to
help i f you guys need hel p doing that.

You' ve heard sone people cone before you
today, specifically heard M. Chris Mckin cone

before you today and explain why it's inportant
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that such a [ andmark piece of |egislation, neant
to bring investnent to the zip codes and

nei ghbor hoods, and nost inportantly the peopl e,
that need it the nost, why it is it's inportant
that this |egislation be read as nuch as possible
in a way that includes the people and the

busi nesses that reside within those communities
and shoul d include one of the greatest tools, and
| believe this honestly, one of the greatest tools
ever created for business and job preservation for
enpl oyees' quality of life inprovenent and famly
weal th creation, and busi ness owner successi on.
And |'mreferring to enpl oyee ownershi p nodel s of
busi ness ownershi p, including ESOPs and wor ker

Co- Ops.

So I'mnot going to repeat what Chris
has so el oquently and persuasively said, but as
the | ast speaker and the guy keepi ng everybody
fromgoing hone, | feel that it's ny
responsibility to highlight and accentuate sone of
those inportant points that he brought up a little

bit earlier.
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1 First of all 1'd like to accentuate his
2 recommendation, M. Mackin's recommendation to
3 I ncl ude synthetic equity or structured equity
4 within the definition of Qualified Qpportunity
5 Zone stock. This would allow for enpl oyee owned
6 enterprises |ike ESOPs and wor ker Co-Ops, the
7 busi nesses that | would argue are in the best
8 position to distribute the benefits of the
9 enterprise growmh that will cone from Qpportunity

10 Zones to those workers and famlies that actually
11 |ive and/or work in those Zones. This would allow
12 for these enterprises to participate and to

13 flourish along wth other business enterprises

14 that are able to take advantage of Opportunity

15 Zone based i nvestnent.

16 And the enpl oyee ownership world will be
17 there with you to take the ball and take the

18 | npact of these enpl oyee owned enterprises and

19 take themto the next |evel.

20 As Chris was saying, there's a healthy
21 and grow ng world of market and socially aware

22 | npact capital that if allowed to, can serve as a
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mul tiplier of the possible positive inpact of
Qpportunity Zones.

Specifically and related to what |'ve
been saying, there's been an energence of
financial vehicles, i.e. funds, including one that
"' mworking on, one that Chris is working on, that
are neant to incubate these enpl oyee owned
enterprises across the United States.

Specifically I'"mworking on one with the
organi zation where |'m enpl oyed, the Denocracy of
Wrk Institute, to | everage enpl oyee ownership
nodel s, including ESOPs in the communities that
need it the nost. And the specific fund nodel
that I"mworking on is |ooking to deal exclusively
W th businesses that have a majority/mnority
enpl oyee bases. So businesses that have
significant nunber of mnority enpl oyees that they
enpl oy, can we make those busi nesses enpl oyee
owned enterprises.

Finally, | want to stress the need to
ensure that a substantial and direct benefit of

this programaccrue to the people that live in
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these zip codes and the famlies that cared in,
wor ked in, and invested their life and | abor and
capital in these zip codes |Iong before the summer
of 2018. So relatedly there probably should be
sone type of, if possible, job creation and/or
retentional requirenment within the Qpportunity
Zones.

And if that can't be done, then naybe
this legislation, as nmuch within your power, needs
to be tailored narrowy so that any possible
danage, and we've heard a | ot of speakers talk
t oday about sone of the damage that coul d be
caused by this legislation, that that danage woul d
be aneliorated. And I think that's exactly what
Congress would want to close, I'd like to say it's
an honor to be a part of this process. This is ny
first time being able to participate in the system
inthis way, and it's quite hunbling. [t gives ne
a greater understanding and respect of the
strength of our denocratic systens here in this
Country. So | definitely appreciate the

opportunity.
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And since |'mthe | ast person, may | be
so bold to say that on behalf of everybody in the
room thank you all very nmuch for sticking with us
t hrough a very long day. | hope that everybody's
coment s have been valuable to you, and thank you
for your thoughtful consideration of our words.

MR. DINWDDI E: Thank you.

MR. LEVERETTE: You're clapping because
| " m done.

MR. DINWDDI E: Make sure this isn't the
| ast tinme you cone to help us with a regul ati on.
MR. LEVERETTE: 1'll be back.

MR. DINWDDI E: Good.

MR. LEVERETTE: Thank you very nuch.

MR DINWDD E: Al right. | know we
di d have one other nanme on the list, Speaker
Nunber 2, Heron, Levi, who was |isted. | just
wanted to nmake sure that if she wanted to speak
she has an opportunity. She left? kay, that's
fine. Just didn't want to not provide her an
opportunity she was on the list for.

At this point we have concl uded the
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1 speakers on the list. | would also provide an
2 opportunity, although it's always a hazard, but
3 nonet hel ess, if there's anybody else who is still
4 in the audi ence who would like to cone to the
5 | ectern and provide any coments, you are free to
6 do so. Please introduce yourself when you cone to
7 the m crophone, for the record. And we'll limt
8 you to 10 m nutes as well.
9 M5. TAYLOR. Good afternoon, and again
10 t hank you for your patience. M nane is Mka
11 Tayl or, | amresident of Washington, DC.  St.
12 Louis is where |'mfromthough, so St. Louise to
13 Sout heast is what | represent.
14 And what | was hearing, so |I'mon record
15 with the OAS saying that non-profits, if they were
16 doing their work in the manner they should, the
17 human condition would just generally be better.
18 No harm no foul, just where we are.
19 My specific focus is in nmaking sure,
20 since we already know that the top down kind of
21 didn't work because of the open V that we're
22 working wwth in the econony now. That as we're
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i npl ementing this | would |like to propose that we
have a del egate comunity ordai ned and advocati ng
in the style up, one whoever is proposing or has a
hedge fund or who has the funds, that we have
sonebody fromthe comunity in that space to
oversight. And also | want the people -- excuse
me, | didn't plan on talking, |I'mkind of shaking
in the throat. That's okay.

But | also want to say the data is going
to be very inportant here. And data from people
i ke me who may have |ived the experience and have
just a tad bit nore understanding on how t he
process works programmatically and trying to get
in and figuring out who's who, to have soneone
wi th that know edge, hands-on training another
group of individuals to actually execute kind of
an arny of over |ookers and onl ookers to nmake sure
t hat what ever the inpact of these Opportunity
Zones are, they actually reach the people that
t hey' re supposed to.

And |"mblind eyed, |I have only the head

in the fight that | want to help, and |I'm here for
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1 that. So | believe that we need a del egate on
2 each one of these funds, whoever gets it. Wl
3 right now |l know that WC. Smith kind of is in ny
4 area. | want to nmake sure that we're nanagi ng
5 that, and whatever he has in that, we're seeing
6 that in representation of the community that their
7 said to benefit.
8 So that's pretty nmuch it, the del egate,
9 and nmaki ng sure that the community, hands-on, has
10 a place in nmaking sure that it actually conmes back
11 to the people it's supposed to hel p.
12 Thank you.
13 MR. DINWDDI E: Any questions? Thank
14 you. All right. |Is there anyone el se who woul d
15 |like to -- yes, one other. Please cone up and
16 | ntroduce yourself at the m crophone.
17 MR. CARNEY: Thank you for this
18 opportunity at this late juncture in the day. M
19 nanme is Brent Carney, |'ma Partner at the |aw
20 firmof Maraziti Falcon. W're located in Short
21 Hlls, New Jersey. And our firmserves as speci al
22 redevel opnent counsel for three cities in New
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Jersey. One is the Cty of Newark, the Gty of
Perth Anboy, and the Township of Carney's Point.

In serving as special redevel opnent
counsel, the State of New Jersey has | egislation
t hat describes how areas are declared and in need
of redevelopnent. And with respect to
redevel opnent areas, |'m concerned about the
definition of "original use," or actually the |ack
of the definition of "original use." And in
particular what |I'mthinking about is the
denolition of buildings. Because typically these
areas that are declared in need of redevel opnent
do not necessarily, for redevel opnent purposes,
they need to be denolished and not actually
continue on with the original use because the
original use actually qualified themfor an area
I n need of redevel opnent.

So |I'mactually nervous standi ng here
nyself. And unlike a court of |aw where |I'm not
necessarily prepared, | wasn't planning on
speaki ng today.

But there were comments about if it's
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1 vacant land for at least a year then that original
2 use shoul d be taken into account.

3 | would also submt that in addition to
4 vacant | and, that where you have buil di ngs that

5 need to be denolished for redevel opnent purposes,
6 that the definition of "original use" would erase
7 the prior use for that purpose. | don't know if

8 |'"ve made it nore confusing, but ['ll take any

9 guestions on that topic.

10 MR. NOVEY: We've heard sone

11 criticismthat the original use criterion would in
12 sone cases create econoni c pressure on the present
13 or future owner of the building to denpblish it so
14 that it could have sonething that was not

15 previously used, that it could get benefit on.

16 W' ve heard sonme criticism

17 when it did not see its way clear to substantially
18 i nprove it by putting in inprovenents. You seem
19 to be talking about it in a different way but is
20 that other problem sonething you think is a

21 concern.

22 MR CARNEY: Well, | think it is a
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1 concern. And when the comment was brought up
2 about vacant land, if it's been vacant for a year,
3 nmy mnd was already going right to, well what if
4 you denolish a building and the property is now
5 vacant for a year. | don't think that was
6 probably the intent. In New Jersey, and |'m sure
7 in other states, there is statutory criteria.
8 There are public hearings to declare an area in
9 need of redevelopnent. And | think if it neets,
10 at least in New Jersey, if it neets that stringent
11 requi renment of how an area is declared in need of
12 redevel opnent, then | think in that case, the
13 definition of original use should w pe out the
14 prior use. So that those buildings could be
15 denol i shed and new buil dings can be put into
16 revitalize the area.
17 And just as a sinple exanple, perhaps
18 it's an industrial use and it is industrial use
19 that needs to be taken down to nake way for a
20 bui |l di ng that has, say comercial on the first
21 floor, residential on the upper floors. That
22

creates a revitalization in the area. And right
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1 now, wi thout that in the definition of original
2 use, | think the opportunity zone where it
3 overlaps with a redevel opnent area will have very
4 limted potential. It wll be nuch snmaller type
5 projects. It would just be the rehabilitation of
6 an existing building, for exanple within the
7 30-nmont h peri od.
8 One other thing is, | don't see a
9 timefrane established with a definition of
10 original use. Wth substantial inprovenent, there
11 is atinmefrane in the draft regulations of 30
12 nonths. | don't see any tinmefrane at all for
13 original use if the I RS regul ations go the way
14 that |I'msuggesting. And | would suggest that |
15 think 30 nonths is a tight tinmefranme for
16 substantial inprovenent and | would recommend t hat
17 perhaps there not be a tinefranme or that the
18 tinmeframe be, | nean, obviously the opportunity
19 zones thensel ves expire within ten years. But
20 that sufficient tine be allowed for the denolition
21 of buildings and the redevel opnent in those areas
22 where there is a redevel opnent area that overl aps
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Wi th an opportunity zone.

MR. DINWDDLE: Any other questions?
Thank you. Al right, once again, is there
anybody else fromthe floor who wants to speak?
If not, | don't see anybody else so | think that
Is the end of our presentations. | would l[ike to
say thank you very nmuch to all our speakers today.
We had clearly very just a wealth of know edge and
i nsights and that were brought to bear on a w de
variety of areas that are relevant to witing
effective and hel pful regulations in this area,
refining what we al ready have. So, we greatly
appreciate that. | say thank you again to all the
speakers.

To the rest of you in the audience,
t hank you for bearing with us and sone of the
| ogi stical difficulties that we faced,
particularly those who had to wait in [ine an
extensive period of tine to get access to the
buil ding. So, thank you very nmuch for your
patience in doing that. [|'d also like to say a

speci al thank you to the escorts who have hel ped
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1 us all day to nmake sure that those of you who are
2 here as visitors can get in and around the

3 building. Wth that, we wll officially conclude
4 this hearing on the proposed regul ations investing
5 in qualified opportunity funds reg 115420- 18.

6 Thank you all.

7 (Wher eupon, at 15:32 p.m, the

8 HEARI NG was adj our ned.)

9 * ok  x  *x %

10
11
12
13
14
15
16
17
18
19
20
21

22

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I RS hearing Page:

DOCUMENT SERVICE
Doc 2019-5874

Page: 213 of 213
215

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

CERTI FI CATE OF NOTARY PUBLI C
DI STRI CT OF COLUMBI A

|, Carleton J. Anderson, I1Il, notary
public in and for the District of Colunbia, do
hereby certify that the forgoi ng PROCEEDI NG was
duly recorded and thereafter reduced to print under
ny direction; that the witnesses were sworn to tell
the truth under penalty of perjury; that said
transcript is a true record of the testinony given
by witnesses; that | am neither counsel for,
related to, nor enployed by any of the parties to
the action in which this proceedi ng was call ed;
and, furthernore, that | amnot a relative or
enpl oyee of any attorney or counsel enployed by the
parties hereto, nor financially or otherw se

interested in the outcone of this action.

(Signature and Seal on File)

Notary Public, in and for the District of Col unbia

My Conm ssion Expires: March 31, 2021
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